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SCHOOL DIRECTORY 


To assist trust officers in meeting their responsibility and realizing their 
opportunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those 
providing outstanding and well-rounded education. 

Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 

Trusts and Estates will be glad to cooperate with its readers in supplying 
further information on these recommended schools. 


OAK GROVE scHoo For GIRLS 


Emphasizes Preparation for College and Gracious Living. Music, Art, 
Dramatics. Upper and Lower Schools. Graduate Course Secretarial 
Science. Joyous Outdoor Recreation. Riding included. Winter Sports. 
Beautiful new tireproof Dormitory and Recitation Building. 


“ Box 400 e Vassalboro, Maine 


CRANBROOK 


« « « Economic Independence 
for Women COMES THROUGH 


BUSINESS AND FINANCIAL TRAINING 


Business training is a life-long asset of the in- 
telligent woman. It brings financial independ- 
ence in youth; ability to manage household 
and estate incomes later; and security in the 
face of economic emergencies. Write for cata- 
logue describing Webber’s Course of Business 
and Financial Training for Women—a unique 
course designed for the modern young woman 
of today. 





Earl L. Smith, President 


WEBBER COLLEGE 


535 Beacon St. Babson Park 
BOSTON a FLORIDA 


BRILLANTMONT 


Institution Heubi 
Lausanne, Switzerland 


A French Swiss school for girls from 
12-20. Chateau: College Board prepara- 
tion and general courses. Languages, 
music and art. Villa: Complete course 
in Home Economics. Sports. Catalogue 
on Request. 

Mrs. A. T. Hawkins, Syosset, L. I., N. Y. 


AND a 


NON-MILITARY 


NON-SECTARIAN 


SCHOOL 


Distinctive endowed preparatory school 
for boys. Also junior department. Ex- 
ceptionally beautiful, complete, modern. 
Unusual opportunities in music, arts, 
crafts, sciences. Hobbies ~ 
encouraged. All sports. 

Single rooms. Strong 

faculty. Individual atten- 

tion. Graduates in over 

50 colleges. Near Detroit. 


Registrar 


4430 Lone Pine Road, 
Bloomfield Hills, Michigan 


FORK UNION 


AcADEMY 

Fully accredited. Prepares for college or business. Able 
faculty. Small classes. Supervised study. Lower Scheol 
for small boys in new separate building. Housemother. 
R. 0. T. C. Fireproof buildings. Inside swimming pool. 
All athletics. Best health record. Students from 27 states 
and other countries. Catalog 4lst yeur. Dr. J. J. Wieker, 
Pres., Box A, Fork Union, Virginia. 


NON-PROFIT 


MENLO SCHOOL and JUNIOR COLLEGE 
Grades 9-12—Two Schools—Same Campus—Grades 13-14 


Students transfer to nearby Stanford or other universities at end of 12th, 13th, or 14th grades, 
depending upon satisfactory preparation. 


Lowry S. Howard, President 


Catalogues Available 


Menlo Park, California 





Multiple Death Taxes on Intangibles 


Effect of Decisions in Curry v. McCanless and Graves v. Elliott 


ROLLIN BROWNE and GEORGE CRAVEN 
Members of the New York Bar 


OR many years the trend of the deci- 

sions of the United States Supreme 
Court was toward establishing, on the 
assumed authority of the Fourteenth 
Amendment to the Federal Constitution, 
that state taxes on the transfer of or 
succession to intangibles at death may 
be imposed only by the state of the de- 
cedent’s domicile, with the exception that 
if the intangibles are so connected with 
a business in another state as to have a 
business situs in that state, such situs 
may afford a basis for taxation in such 
other state. 

That trend is shown in the decisions 
in Blodgett v. Silberman, 277 U. S. 1, 
that such property may be taxed by the 
state of the decedent’s domicile; in 
Farmers Loan & Trust Co. v. Minnesota, 
280 U. S. 204, and Beidler v. South Caro- 
lina, 282 U. S. 1, that a state may not 
impose tax on the estate of a non-resi- 
dent decedent with respect to the state’s 
obligations, those of its cities or those of 
domestic corporations; in Baldwin v. 
Missouri, 281 U. 8. 586, that tax may not 
be imposed on the estate of a non-resi- 
dent decedent with respect to bonds and 
notes by a state in which they are phy- 
sically situated, even though secured by 
liens upon lands lying therein; in Rhode 
Island Hospital Trust Co. v. Doughton, 
270 U. S. 69, that a state may not im- 
pose tax on the estate of a non-resident 
decedent with respect to a proportionate 
part of the value of shares of stock of a 
foreign corporation having the greater 
part of its property and carrying on the 
greater part of its business in the taxing 
state; and in First National Bank of 
Boston v. Maine, 284 U. S. 312, that the 
state of incorporation may not tax the 
estate of a non-resident decedent on 
shares of corporate stock. 

The trend received a severe setback in 
the decisions of the Court on May 29, 


1939, in Curry v. McCanless and Graves 
v. Elliott. The language in the prevail- 
ing opinions in those cases has caused 
many interested in the administration of 
estates and trusts to inquire to what ex- 
tent they indicate a return to the confu- 
sion over conflicting claims of jurisdic- 
tion to tax which existed prior to the 
earlier decisions just referred to. 


Curry v. McCanless 


URRY v. McCanless involved the 
question of whether the States of 
Alabama and Tennessee both constitu- 
tionally might impose death taxes with 
respect to intangibles held in trust by 
an Alabama trustee but passing under 
the will of a decedent domiciled in Ten- 
nessee, who was the grantor and bene- 
ficiary of the trust; and in the event it 
should be held that only one state con- 
stitutionally might impose the tax, which 
of the states had taxing jurisdiction. 
As stated by the court, the decedent, 
who was domiciled in Tennessee, trans- 
ferred stocks and bonds in trust with an 
Alabama trust company as trustee, re- 
serving the income to herself for life; 
the power to remove the trustee and sub- 
stitute another, which was never done; 
the power to direct trust investments; 
and the power to dispose of the trust 
estate by her last will and testament, in 
which event it was to be “handled and 
disposed of as directed” in her will. In 
default of disposition by will, the trust 
property was to be held in trust for the 
benefit of her husband, son and daugh- 
ter. At all times until the decedent’s 
death, the trust was administered by the 
trust company in Alabama, where the 
paper evidences of the intangibles were 
held. 
The decedent by her last will and 
testament bequeathed the trust property 
to the same Alabama trust company in 
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trust for the benefit of her husband, son 
and daughter, in amounts and by estates 
different from those provided in the trust 
instrument, with remainder over to the 
children of the son and daughter, re- 
spectively, and to the son’s wife and the 
daughter’s husband. The decedent by 
her will appointed a Tennessee trust 
company executor as to all property 
which she might own in that state at 
the time of her death, and an Alabama 
trust company executor as to all property 
which she might have the right to dis- 
pose of by last will and testament in 
that state. The will was probated in 
Tennessee and also in Alabama, and let- 
ters testamentary were issued to the two 
trust companies named as executors. 
The case arose in a suit brought by 
the two executors in the Chancery Court 
of Tennessee against the State Tax Com- 
mission of Alabama and the Commis- 
sioner of Taxation and Finance of Ten- 
nessee, in order to determine what por- 
tions of the estate of the decedent were 
taxable by Tennessee and what portions 
by Alabama. Alabama had assessed its 
inheritance tax on the trust property, 
and although no transfer tax had been 
assessed on the Alabama trust property 
by Tennessee, its taxing officials asserted 
the right to tax. The Supreme Court of 
Tennessee, reversing the Chancery Court, 
held that the trust property disposed of 
by the decedent’s will was “taxable in 
Tennessee and not taxable in Alabama 
for purposes of death succession or trans- 
fer taxes,” and that the inheritance tax 
law of Tennessee did not violate the 
Fourteenth Amendment to the Federal 
Constitution in so far as it imposed the 
tax on the basis of the trust property. 


Fourteenth Amendment No Bar 


HE United States Supreme Court, in 

an opinion by Mr. Justice Stone, 
joined by Justices Black, Reed, Frank- 
furter and Douglas, held that both Ten- 
nessee and Alabama had constitutional 
authority to tax the trust property, and 
that taxation by both states did not vio- 
late the Fourteenth Amendment. The 
court said: 


“The doctrine, of recent origin, that 
the Fourteenth Amendment precludes 
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the taxation of any interest in the same 
intangibles in more than one state had 
received support to the limited extent 
that it was applied in Farmers Loan & 
Trust Co. v. Minnesota; Baldwin v. Mis- 
souri, and First National Bank v. Maine. 
Still more recently this Court has de- 
clined to give it completely logical ap- 
plication. It has never been pressed to 
the extreme now urged upon us, and we 
think that neither reason nor authority 
requires its acceptance in the circum- 
stances of the present case.” 


After referring with approval to its 
decisions that jurisdiction to tax tangi- 
bles is exclusively in the state in which 
they are physically located (Union Tran- 
sit Co. v. Kentucky, 199 U. S. 194, and 
Frick v. Pennsylvania, 268 U. S. 4738), 
the court said that very different con- 
siderations, both theoretical and prac- 
tical, apply to the taxation of intangibles, 
and that: 


“Such rights are but relationships be- 
tween persons, natural or corporate, 
which the law recognizes by attaching 
to them certain sanctions enforceable in 
courts. The power of government over 
them and the protection which it gives 
them cannot be exerted through control 
of a physical thing. They can be made 
effective only through control over and 
protection afforded to those persons 
whose relationships are the origin of 
the rights.” 


As to jurisdiction of a state to tax, 
the court said: 


“Whether we regard the right of a 
state to tax as founded on power over 
the object taxed, as declared by Chief 
Justice Marshall in McCulloch v. Mary- 
land, through dominion over tangibles 
or over persons whose relationships are 
the source of intangible rights; or on 
the benefit and protection conferred by 
the taxing sovereignty, or both, it is 
undeniable that the state of domicile is 
not deprived, by the taxpayer’s activities 
elsewhere, of its constitutional jurisdic- 
tion to tax, and consequently that there 
are many circumstances in which more 
than one state may have jurisdiction to 
impose a tax and measure it by some 
or all of the taxpayer’s intangibles.” 


The majority opinion then reasoned 
that the decedent, though domiciled in 
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Tennessee and enjoying the benefits of 
its laws, found it advantageous to create 
a trust of intangibles in Alabama, but 
reserved to herself power to dispose of 
the property by will; that she thus creat- 
ed two sets of legal relationships result- 
ing in distinct intangible rights, the one 
embodied in the legal ownership of the 
intangibles in Alabama by the trustee, 
and the other embodied in the decedent’s 
right to control the action of the trustee 
with respect to the trust property and to 
compel it to pay the income to her for 
life, and in her power to dispose of the 
property at death, a power which she 
enjoyed under the law of Tennessee. The 
court repeated what it had said in other 
cases, (see, for example, Cream of Wheat 
Co. v. County of Grand Forks, 253 U. S. 
325; Citizens National Bank v. Durr, 257 
U. 8S. 99; Guaranty Trust Co. v. Virginia, 
305 U. S. 19), that the Fourteenth 
Amendment does not prohibit double tax- 
ation. 


Jurisdiction to Tax 


HE facts which govern the state’s 
jurisdiction to tax the trust assets 
were summarized as follows: 


“And since Alabama may lawfully tax 
the property in the trustee’s hands, we 
perceive no ground for saying that the 
Fourteenth Amendment forbids the state 
to tax the transfer of it or an interest 
in it to another merely because the trans- 
fer was effected by decedent’s testament- 
ary act in another state. 

“No move plausible ground is assigned 
for depriving Tennessee of the power to 
tax in the circumstances of this case. 
The decedent’s power to dispose of the 
intangibles was a potential source of 
wealth which was property in her hands 
from which she was under the highest 
obligation, in common with her fellow 
citizens of Tennessee, to contribute to 
the support of the government whose 
protection she enjoyed. Exercise of that 
power, which was in her complete and 
exclusive control in Tennessee, was made 
a taxable event by the statutes of the 
state.” 


In concluding, the court said that if it 
enjoyed the freedom of the framers of 
the Constitution it might possibly devise 
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a more equitable system of taxation, but 
that: 


“We are convinced that that end can- 
not be attained by the device of ascrib- 
ing to intangibles in every case a locus 
for taxation in a single state despite 
the multiple legal interests to which they 
may give rise and despite the control 
over them or their transmission by any 
other state and its legitimate interest in 
taxing the one or the other.” 


There was a dissenting opinion by Mr. 
Justice Butler, joined in by Chief Jus- 
tice Hughes and Justices McReynolds 
and Roberts, in which the position was 
taken that Alabama had constitutional 
power to tax and that therefore Tennes- 
see had no such power. The minority 
reasoned that both Alabama and Ten- 
nessee could not consistently with the 
Fourteenth Amendment impose death 
transfer taxes on the same property; © 
that upon execution of the trust instru- 
ment title, possession and control of the 
property passed irrevocably to the trus- 
tee; that the reserved power of appoint- 
ment did not amount to an estate or 
interest in the trust property, and in 
substance that the other powers reserved 
were unimportant. The minority said: 


“ |. . From the beginning, the trust 
estate has been under the protection of, 
and necessarily the trusts have been and 
are being executed under, the laws of 
Alabama unaffected by those of any 
other State. *** 

“The securities, held there not only 
for safekeeping but as well for collec- 
tion of income and principal, and sub- 
ject to sale and reinvestment of pro- 
ceeds, could not be more completely lo- 
calized anywhere.” 


Graves v. Elliott 


N Graves v. Elliott, the decedent while 

a resident of Colorado created a trust 
of bonds with a Colorado bank as trus- 
tee, providing for payment of income to 
the decedent’s daughter for life, there- 
after to the daughter’s children until 
each reached the age of twenty-five, when 
a proportionate share of the principal 
was to be paid over to such child, and in 
default of such children, the principal 
was to revert to the decedent and pass 
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under her will. The decedent reserved 
the right to control and remove the trus- 
tee, to change the beneficiaries and to 
revoke the trust. Thereafter the dece- 
dent became and remained a domiciled 
resident of New York: until her death, 
during all of which time the trust was 
administered by the Colorado trustee, 
and the paper evidences of the corporate 
bonds comprising the trust fund were in 
the possession of the trustee in Colorado. 

The Colorado taxing authorities as- 
sessed a tax on the transmission of the 
trust fund at death, and the issue before 
the court arose in proceedings in the 
New York Surrogate’s Court for the 
assessment of New York estate taxes on 
the trust fund. The New York Court of 
Appeals, reversing the Surrogate, held 
that the New York statute which imposed 
the tax infringed the due process clause 
of the Fourteenth Amendment by im- 
posing a tax on property whose situs 
was outside the state. 


The Supreme Court, in an opinion by 
Mr. Justice Stone joined in by the four 
other justices who concurred in the 
Curry case, reversed the decision of the 
New York Court of Appeals on the au- 


thority of the decision in Curry v. Mc- 
Canless, and held that New York had 
power under the Federal Constitution to 


impose the tax. The court said that 
“the power of disposition of property is 
the equivalent of ownership,” and as to 
the powers reserved by the decedent: 


“Her right to revoke the trust and to 
demand the transmission to her of the 
intangibles by the trustee and the de- 
livery to her of their physical evidences 
was a potential source of wealth, hav- 
ing the attributes of property. As in 
the case of any other intangibles which 
she possessed, control over her person 
and estate at the place of her domicile 
and her duty to contribute to the sup- 
port of government there afford adequate 
constitutional basis for imposition of a 
tax measured by the value of the in- 
tangibles transmitted or relinquished by 
her at death.” 


There was a dissenting opinion by 
Chief Justice Hughes, concurred in by 
Justices McReynolds, Butler and Roberts, 
in which the position was taken that 


Colorado was the only state which had 
jurisdiction to tax. While the minority 
conceded that the Federal Constitution 
contains no specific provision against 
double taxation, the position was taken 
that the Constitution imposes limitations 
upon the taxing power of a state which 
should prevent double taxation in that 
case, and that the trust securities were 
as effectively localized in Colorado as if 
they were tangibles. 


New Principles Established 


HE Supreme Court’s holdings in the 

two cases under review contained 
two distinct surprises to students of the 
subject of death taxes. In the first 
place, the decision that the mere holding 
of intangibles in a state by a resident 
trustee under a trust established by a 
non-resident constituted an actual situs 
either amounting to or equivalent to 
what theretofore had been called a “bus- 
iness situs,” thus giving the state of the 
trustee’s domicile the right to impose a 
tax on the transfer of the intangibles 
effected by the death of the non-resident 
settlor, was a surprise and a shock to 
many. 

Moreover, it had been thought by many 
that the fictional situs of intangibles at 
the owner’s domicile, growing out of the 
application of the maxim mobilia se- 
quuntur personam, would yield to an ac- 
tual situs found to exist in another state. 
Those who held that belief were shocked 
by the court’s decision that such an ac- 
tual situs did not obliterate the fictional 
situs but that both continued to exist 
concurrently, thus giving both states full 
power to tax. Although the rather prev- 
alent belief theretofore entertained 
found support in various earlier intima- 
tions of the Supreme Court (Farmers 
Loan and Trust Company v. Minnesota 
and First National Bank v. Maine), it 
must be admitted that there was support 
for the holding to the contrary in actual 
decisions of the same court. 

Thus, in First Bank Stock Corporation 
v. Minnesota, 301 U. S. 234, it had been 
held that where a corporation was in- 
corporated under the laws of Delaware 
but was found to have a commercial 
domicile in Minnesota, the latter state 
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constitutionally might impose a property 
tax on shares of stock held there by the 
corporation in corporations incorporated 
under the laws of other states, even 
though such other states had taxed such 
shares. Also, in Schuylkill Trust Co. v. 
Pennsylvania, 302 U. S. 506, it had been 
held that Pennsylvania might impose a 
property tax on shares of stock of one of 
its corporations even though owned by 
non-residents; and in Guaranty Trust 
Co. v. Virginia, 305 U. S. 19, Virginia 
had been permitted to tax one of its resi- 
dents on income from a discretionary 
trust in New York, even though New 
York had taxed such income to the trus- 
tee and the law of Virginia provided for 
taxing to a Virginia trustee the income 
of a similar trust. Each of those deci- 
sion was by a unanimous court. 


Other Cases Permitting Taxation 


OREOVER, it had been held in 

Bullen v. Wisconsin, 240 U. S. 
625, that Wisconsin had the power to 
subject to its inheritance tax in the 
estate of a resident decedent a trust 
fund consisting of stocks and bonds held 
in a revocable trust created by the dece- 
dent with an Illinois trustee, and that 
there was no constitutional objection to 
its doing so even though Illinois also 
had taxed the fund; and in Cream of 
Wheat Co. v. County of Grand Forks, 
253 U. S. 325, the court had upheld the 
right of North Dakota to impose a tax 
on an amount equal to the market value 
of the outstanding stock, less the value of 
“real and personal property within the 
state” and certain indebtedness, of a 
corporation incorporated under its laws, 
all of whose business was conducted out- 
side the state and which did not have 
within the state any real property, tan- 
gible personal property, or paper evi- 
dences of intangible property, the court 
saying that it made no difference wheth- 
er the tax was considered a franchise 
tax or a property tax, and that the Four- 
teenth Amendment did not prohibit 
double taxation. 

In Fidelity & Columbia Trust Co. v. 
Louisville, 245 U. S. 54, the court had up- 
held a Kentucky property tax imposed 
against one of its domiciled residents on 
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bank deposits in Missouri coming from 
but not used in a business carried on by 
the taxpayer in the latter state, and in 
so holding the court had said that under 
its decisions Missouri also could have 
taxed such deposits. 

The principal of the Cream of Wheat 
Co. case was applied by the court in 
Newark Fire Insurance Co. v. State 
Board of Tax Appeals, decided on the 
same day as the cases under review, and 
it was held that New Jersey had consti- 
tutional jurisdiction to tax one of its 
corporations upon the full amount of its 
capital stock paid in and accumulated 
surplus, although it appeared that the 
property of the corporation had a busi- 
ness situs in New York and the New 
Jersey courts regarded the tax as being 
imposed upon such property. 

Effect on Prior Decisions 


T WOULD serve no useful purpose 

here to attempt to re-argue the cases. 
The question of importance is the effect 
of the decisions upon prior decisions of 
the court, and particularly those in 
Farmers Loan & Trust Co. v. Minnesota, 
Baldwin v. Missouri, and First National 
Bank v. Maine. While that question can- 
not be determined with any certainty, 
nevertheless, by attempting to ascertain 
the views on constitutional limits of state 
taxing powers which are likely to govern 
the majority of the present court, it is 
possible to make some prediction as to 
the effect of the recent decisions upon 
those just mentioned. 

The majority opinion in Curry v. Mc- 
Canless cited Farmer Loan & Trust Co. 
v. Minnesota and First National Bank v. 
Maine twice, Beidler v. South Carolina 
(involving substantially the same ques- 
tion as the Farmers Loan & Trust Co. 
case) once, and Baldwin v. Missouri four 
times, without expressly overruling or 
even expressing disapproval of any of 
those decisions. Nevertheless, it cannot 
be assumed that if similar questions 
should be presented to the present court 
those cases would be followed. © 


Rationale of Farmers Loan Case 


N Farmers Loan & Trust Co. v. Min- 


nesota the decedent died domiciled in 
(Continued on page 769) 





A Program for New Business and Old 


The Man Across the Table Changes Places 


J. H. BARKER 
Assistant National Bank Examiner, Minneapolis, Minn. 


URING several years experience in 

examining trust departments I 
have attempted to give consideration to 
the problems of “the man on the ‘other 
side’ of the table.” During the course 
of examination in many banks, various 
ideas have occurred to me as to how the 
welfare of both trustee and beneficiary 
could be promoted. In my reading of 
trust articles I have also found many 
ideas which I believe could advan- 
tageously be put to practical use if I 
were a trust oificer. The ideas have 
been acquired at random and appear 
here in that fashion. 

In a recent reverie (or transposition 
of the alter-ego), I found myself the 
Trust Officer in a twenty-five million 
dollar bank in a city of approximately 
200,000 people. Those are nice round 
figures; a difference of a few millions 
in the bank’s footings or a few thou- 
sands in the population makes no great 
difference. I was taking stock of my- 
self and resolved to improve the results 
which we were getting, or rather, not 
getting, in my department. I had read 
somewhere a comment about trust de- 
partments which “have been allowed to 
fossilize under some moss-back pension- 
er.” Those hard words made me wince 
and realize that I was definitely head- 
ing into that category. The “new leaf” 
resolution followed. 

I arrived at the bank early and as I 
sat at my desk certain phases of our 
trust operations quickly came to my 
mind as demanding my immediate at- 
tention, i.e. Trust Records; Officers, Di- 
rectors and personnel in my own bank; 
New Business; Reading Matter on Trust 
Business. 


System and Cost Analysis 


MUST admit that the records in my 
department, set up some years ago, 


are quite cumbersome and incomplete in 
view of the department’s growth, of the 
necessity for increased attention for 
trust assets, and of the more complete 
reports and examinations now required. 
Only in the past few years has the in- 
vestment of trust funds become a major 
problem. Formerly there were plenty 
of suitable securities and the exercise 
of ordinary good judgment brought sat- 
isfactory results—and income—in most 
cases. Today it is not only desirable 
but absolutely essential to efficient trust 
administration to employ a system of 
checks and double-checks on all oper- 
ations. 


A trust department customer is en- 
titled to expect that the department is 
operated so systematically that errors 
of any kind are very rare. My first 
step, therefore, must be to revamp our 
records and make them so complete that 
all desired information can be obtained 
readily, and so elastic that they will 
accommodate a large increase in busi- 
ness without further change or revision. 
That ancient wheeze to the effect that 
“a good workman can do good work 
only with good tools” is apropos and we 
are going to start sharpening our tools 
at once. 


Then there is that cost analysis of 
department operations which I have 
been putting off. We want some new 
and profitable business on our books 
but we must be in a position to discrim- 
inate and avoid that which is unprofit- 
able. We already have too many ac- 
counts travelling on half-fare or less. 
I am also confident that with a good 
cost yardstick to back me up I can, with 
very little effort, increase our fees from 
many accounts where our efforts are at 
present being inadequately compen- 
sated. 
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Earned—but not Collected 


N connection with this program for 
I increasing trust department earn- 
ings I am going to try to explode the 
theory which appears to exist in the 
minds of some of our officers, that the 
Trust Department is at least partly a 
“Service Department.” The adminis- 
tration of accounts and the rendering 
of miscellaneous services for a reduced 
fee or no fee at all to please some good 
commercial department customer makes 
the “trust earnings” picture very inac- 
curate. The deduction of such expense 
from gross fees results in an unfair 
statement of net trust earnings. 

In an effort to correct this unsatisfac- 
tory situation I intend to establish an 
account on the trust balance sheet 
called “Fees Earned but not Collected,” 
or “Due from Commercial Department 
for Services Rendered,” or some similar 
title. A reasonable fee can then be cal- 
culated for each of such free services 
as rendered and charged to that ac- 
count. It then becomes the responsi- 
bility of the commercial department 
either to absorb or collect those charges. 

I do not believe that any worthwhile 
business is ever lost through charging 
a fair fee for services rendered and 
many of the charges can and will be 
passed on to customers. The uncollect- 
ed amount can be written off periodical- 
ly, but our trust department will at least 
get some recognition for a substantial 
volume of work not reflected by our 
earnings statement. As improvement 
in our earnings becomes evident our 
Directors will naturally give us more 
of their interest and cooperation with a 
resulting increase in new business and 
earnings through their contacts—a 
“vicious circle” in reverse! 


Selling Begins at Home 


HE germination of real enthusiasm 
among the personnel of our own in- 
stitution is another essential in the de- 


velopment of our trust business. It is 
a plain, but sad truth that members of 
the bank’s staff will not strive for new 
trust business in any continuous man- 
ner purely of their own volition. Even 
though I feel that the Junior members 


679 


of the trust department are well trained 
to handle their duties and are genuinely 
interested in their work I doubt whether 
the word “enthusiastic” could be ap- 
plied to them. 

Efforts must also be made periodically 
to deliberately “sell” the commercial 
department staff on what the trust de- 
partment has to offer and just how they 
can assist in building up trust business 
and the profits of the institution there- 
by. I believe that one way we could 
accomplish some results would be to 
have one or more members of the trust 
staff attend the periodic meetings, talks, 
etc., which the Trust Association pro- 
motes. The resultant dose of enthus- 
iasm could be re-distributed by a brief 
report or comment to commercial de- 
partment officers and employees at one 
of the bank meetings. If any pep ra- 
diated out of the bank it would aid in 
broadcasting the impression that the 
trust department is doing a good job 
and rendering real service. 

The success of any such attempts 
among the bank family is dependent, of 
course, upon the President of the bank 
being thoroughly sold on the trust busi- 
ness and its possibilities for widening 
the scope of the institution. He, the 
active head of the bank, holds the key 
to success or failure in this matter. 
Genuine interest and enthusiasm by him 
will arouse the Board and permeate 
right through the staff; without such 
interest no real progress can be expect- 
ed. The Board of Directors plays an 
obviously important part in obtaining 
real results. When they have sufficient 
faith in the trust department to name 
the bank in their wills or create living 
trusts they will be of great value to that 
department in their daily contacts. 


New Business Programs, or Spasms? 


ERY little new business is going to 

walk into our department simply be- 
cause we of the bank’s staff occasional- 
ly “remind” the public that our worthy 
institution offers an efficient service. 
That indirect advertising must be sup- 
plemented by direct advertising and per- 
sonal interviews for definite results. By 
that I do not mean an elaborate adver- 
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tising campaign. Run-of-the-mill trust 
advertising, spasmodically carried on, 
would create some good-will, -but will 
not accomplish the definite results 
which we are after. 

The program which I have in mind 
will use the newspapers for small ad- 
vertisements (at regular intervals) 
sometimes featuring the services of at- 
torneys and life insurance counsellors. 
Then by direct-mail advertising we can 
call attention to some phase of our ser- 
vice which might likely appeal to the 
class of persons being circularized. 
Special circularization or personal can- 
vass will create favorable public reac- 
tions, but should not be charged with 
full responsibility for the direct acquisi- 
tion of new business. New trust busi- 
ness can be obtained only by convincing 
a prospective customer that he should 
select our bank as his fiduciary in the 
accomplishment of certain of his objec- 
tives. I am confident that with com- 
petent working of the master list, such 
a program will aid in producing a very 
satisfactory volume of profitable busi- 
ness, not in a rush, but surely over a 
period of from one to three years. 
Regularity is the keynote; one splash of 
promotional effort, no matter how bril- 
liant or how expensive, does not consti- 
tute a winning campaign for new trust 
business. 

There are individuals, societies, and 
organizations in this city to whom our 
trust department could be of real ser- 
vice, and that service could be rendered 
at a profit to the bank with real bene- 
fits and economy to those individuals or 
organizations. I know of a number of 
accounts now being administered in 
other cities which could be served bet- 
ter locally. j 

A list of the large safe-deposit box 
renters and large depositors in our own 
bank would doubtless produce many 
names with which to start a master list 
of trust prospects. More names could 
be added from a list of the large tax- 
payers in this area. The Chamber of 
Commerce will supply information as to 
officers, headquarters, etc. of the organ- 
izations and societies of the city. Al- 
though the majority of such groups will 
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be too small to be prospects for our ser- 
vice, I can readily think of several in 
the city which are worth looking up. 
For example, the “Sons of Norway,” 
the Teachers Pension Association, etc. 
A little inquiry at our officers’ meeting 
in the morning would result in a half 
dozen more Iam sure. There is worth- 
while business to be had for the trying. 


Removing Obstacles to New Business 


AM well aware of the difficulty of 

trying to sell a trust account. The 
normal individual is most reluctant to 
discuss his death or “giving away” his 
property, as he terms it. It is not my 
intention to start out into the wind 
against the recognized aversion to this 
subject. How about the possibilities 
offered by custodian or agency ac- 
counts? The agency account not only 
has many features upon which to base 
an appealing sales-talk, but it yields as 
much in fees as a trust and provides an 
excellent method of getting a foothold 
with a customer which may very pos- 
sibly lead to additional business. 


It is obvious that a customer who is 
pleased with the service and attention 
which the bank gives to his agency ac- 
count will be very much inclined to 
name the bank in his will and perhaps 
create one or more living trusts. The 
advisory agency, of course, offers great- 
er possibilities for demonstrating trus- 
tee skill and has the big selling point 
that the customer gets regular trust ser- 
vice without relinquishing control of his 
investments; the customer continues to 
make his own decisions. An advisory 
agency account will make available to 
him much time which he now spends on 
details. That time can be used more 
profitably if the prospect is a business- 
man, or more pleasantly if he has 
reached retirement. Time is worth money 
even though a frequent answer will be, 
“But I haven’t anything else to do.” 


Several heads are still better than 
one, and the combined opinion of the 
half-dozen sound businessmen on our 
Trust Committee may save the customer 
annually much more than the fee for 
the service. In any event he will dis- 
cuss the advisory agen¢y account and 
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GENERAL MOTORS ACCEPTANCE CORPORATION 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products of 
General Motors Corporation and 
its world-wide affiliates: CADILLAC, 
LA SALLE, BUICK, OLDSMOBILE, 
PONTIAC,CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL, OPEL, BLITZ— 


GENERAL 
MOTORS 


INSTALMENT 
PLAN 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom: 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 


EXECUTIVE OFFICE NEW YORK 


- BRANCHES IN PRINCIPAL CITIES 





defer to a later day the unhappy con- 
templation of death. Solicitation of ac- 
counts of this character should profit- 
ably increase the volume of our busi- 
ness. We simply cannot sit back and 
wait for estates even though they are 
the most profitable; other accounts are 
necessary to give stability to our earn- 
ings and to advertise our service. 


On Keeping Up with the World 


INTEND to try to improve the 

friendly feeling which I believe 
exists between our bank and the at- 
torneys and life insurance men of the 
city. Members of these professions can 
do us a lot of good—or harm—depend- 
ing upon their private opinions of cor- 
porate fiduciaries in general and our 
bank in particular. 

In this connection an article by Gil- 
bert T. Stephenson (Trust Companies 
Magazine, March 1938) pointed out that 
“customer” is a term applied to the 
patron of a business while a “client” is 
a patron of the profession of the law. 
For the trust man to speak of his 





“client” seems a splendid way to start 
off on the wrong foot by making the 
attorney feel that he has lost a client 
in the shuffle. 


Trust reading is a definite part of my 
work which I neglect terribly. I have 
a nice neat pile of “to be read as soon 
as I can get at it” material in my book- 
rack. Of course I do have a reading 
spree occasionally, but that is like 
“cramming” a course in college, one 
simply does not get as much out of it 
as when the lesson is studied every day. 
I resolve to read something on trust 
matters every day even though it is only 
for a few minutes. This is an absolute 
essential and I am missing many ideas 
which would improve the quality of my 
department and aid in the acquisition 
of new business. 

*% * * 


Oh! I just woke up—another few min- 
utes and I would have declared a divi- 
dend. Or maybe I really woke up when 
I started dreaming, and those dividends 
will really materialize. 















A Substitute for Small Trusts 


Use of Insurance Contracts to Avoid Uneconomic 
Testamentary Accounts 
A. I. JOHNSON 


HE “small” trust is a relative mat- 
ter, the actual dollar value or size 
of which varies from department to de- 
partment and institution to institution. 
Trust men in general, much as they 
would like to eliminate or reduce the 
number of such accounts to a minimum, 
are generally of the opinion that every 
trust department will always have some 
trusts which will be regarded within that 
department as “small” trusts. Practical 
operating trust men have long been and 
will in the future be concerned with the 
efficient administration of these accounts 
to insure beneficiaries of a high grade 
of service, while at the same time seek- 
ing to reduce the cost to the trustee. 
Those interested in developing desir- 
able, profitable new business for their 
trust departments are also keenly inter- 
ested in the “small account” problem in 
order that the work which they do in the 
field of estate and trust planning for 
customers of their institution may, inso- 
far as possible, avoid the creation of 
“small” trusts which their institutions 
are hesitant and adverse to accepting. 

Every trust institution is frequently 
called upon to decide whether or not to 
accept an appointment as executor of an 
estate from the administration of which 
it could make a profit, but the will 
provides for the creation of one or more 
small trusts of from $5,000. to $25,000. 
each, to run for a period of years. If it 
accepts as executor it must, as a matter 
of practice, accept the appointment as 
trustee for the “small” trusts. It knows 
that the “small” trusts will almost uni- 
formly be unprofitable and the loss from 
administering these accounts may in a 
large measure offset any profit which 
may be realized from the operation of 
the residuary trust and possibly even 
some of the profit from the administra- 
tion of the estate as executor. 


Assistant Trust Officer, First Trust & Deposit Company, Syracuse, N. Y. 
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The Remembrance or Educational Fund 


ARIOUS suggestions have been of- 

fered as to substitutes for the 
“small” testamentary trust, or as to 
Ways and means to avoid such accounts. 
In helping our own customers formulate 
effective plans for the administration 
and distribution of their estates and the 
continued trust administration of the 
property for the benefit of the testator’s 
family, as well as for the purpose of 
keeping estate taxes as low as possible 
within the provisions of law, we have 
found that many customers react favor- 
ably to a suggestion that instead of 
providing under a will for the creation 
of small remembrance trusts for the ben- 
efit of employees and others for whom 
some provision of a nominal amount is 
to be made, that some suitable type of a 
life insurance contract be purchased by 
the testator. 

Thus, the representative of the trust 
institution not only helps his institution 
to avoid operating loss which might re- 
sult from the administration of a “small” 
trust, but also performs a distinct ser- 
vice both to the customer and the recip- 
ients of the customer’s bounty. The ben- 
efactor has the satisfaction and pleasure 
during his lifetime of seeing his bene- 
ficiary enjoy the gift, instead of waiting 
until after death to indicate his appre- 
ciation and regard. 

In some cases this results in the ben- 
efactor and his intended beneficiary talk- 
ing over together the beneficiary’s finan- 
cial and family problems, so that the 
insurance contract may yield the greatest 
value to the beneficiary. Even if discre- 
tionary authority is desired, it can be 
arranged to some degree without sacri- 
ficing security, income or other benefits. 

It frequently happens that “small” 
testamentary trusts are written into 
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wills for the purpose of affording an 
education to a grandchild, nephew, niece, 
or other young person in whom the donor 
may be interested. In such cases, an in- 
surance or endowment policy based upon 
the life of the young person for whom 
the educational expenses are to be pro- 
vided may also be used very satisfactorily 
instead of the small testamentary trusts. 


Gift Tax Amelioration 


HERE are various forms of insur- 

ance contracts which lend themselves 
to use in this way, varying from a single 
premium policy on the life of the ben- 
efactor, or on the life of the party for 
whom the remembrance is intended, to 
some form of annuity contract under 
which the benefits start soon after the 
purchase of the contract. In some cases 
the testator may be a person advanced 
in years who is not insurable even with 
the relatively few companies which will 
accept insurance on persons over sixty 
and sixty-five years of age. Where such 
a condition exists, other forms of con- 
tracts can be purchased which do not 
involve a physical examination on the 
part of the donor. 


During the past ten years particularly 
there has developed an increasingly fav- 
orable regard on the part of the public 
toward various forms of contracts issued 
by insurance companies and an increased 
consciousness on the part of people of 
wealth of the impact of estate and gift 
taxes. 


The cost of such contracts is ordinarily 
taken out of the estate, thus reducing 
the amount of both Federal and State 
Estate Taxes which the estate will have 
to pay. This may not be material inso- 
far as the gross estate is concerned, but 
whatever the amount it comes out of the 
higher tax brackets of the estate. This 
will also have the effect, to some degree, 
of reducing the amount of legal and ad- 
ministrative charges to the estate. 


The purchase and use of life insurance 
contracts as a substitute for a “small” 


testamentary trust may, in some cases,. 


involve a gift tax problem. However, 
the ability of the donor to pass a thor- 
ough physical examination by doctors 


Rochester’s oldest trust company, 
located at the heart of the financial 
district, offers complete banking, 
trust and safe deposit service. 


Capital and Surplus $ 4,000,000 
Resources $40,000,000 


ROCHESTER TRUST 


afe Deposit 
COMPANY 


Main Street West and Exchange 


ROCHESTER, NEW YORK 
Member Federal Deposit Insurance Corporation 


representing an insurance company may 
well be used as proof of the donor’s good 
health if any “gift in contemplation of 
death” question is later raised. 


The suggestion that various forms of 
life insurance should be used as a substi- 
tute for “small” trusts is not any in- 
dication of lack of confidence in the abil- 
ity of trust institutions to render the 
highest quality service in “small” ac- 
counts, or the unwillingness of trust in- 
stitutions to meet their social respon- 
sibilities to persons of limited means. 
Rather, it shows a disposition on the part 
of the trust company to be broadminded 
in its approach to a problem, and to 
bring to its customers recommendations 
as to ways and means of accomplishing 
the customer’s desired objectives, by 
whatever most effective and reliable 
medium may be available. 


$10,000,000 was recently transfered to the 
Irving Trust Company, N. Y., as custodian 
for funds of Fundamental Investors, Inc. 
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NED aia a BSE aS 
RS Ee 


Monroe Street, east of LaSalle 


Over Fifty 
Years of 

Ex perience 
In Chicago 


Sometimes the facilities 
of an out-of-town trust 
company are required for 
the proper management 
of your clients’ business. 


Your inquiries are always 
cordially welcomed. 


TRUST DEPARTMENT 
Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 


Member Federal Deposit. Insurance Corporation 





| DYNAMIC INVESTMENT TRENDS | 
Basic Trends In Retail Trade 


A. W. ZELOMEK 
Economist, International Statistical Bureau, Inc., Fairchild Publications 


ETAIL distribution is peculiarly 
susceptible to a wide range of in- 
fluences—much more so than the man- 
ufacturing industries. Internally there 
is the competition between changing 
forms of distribution; from an invest- 
ment point of view there is the added 
competition between publicly owned and 
privately owned organizations. Internal 
costs have been influenced by legislation, 
by the degree to which regular and in- 
stalment credit have been granted, by 
changing rental conditions, by the type of 
services offered to consumers, and in 
some cases by union agreements. Mark- 
ups have been influenced by legislation, 
by competition, and—recently—by dras- 
tic fluctuations in the business cycle. 
The external influences are less easily 
traced but no less important. The 
growth of the city has changed not 
only the method of distribution but the 


An interior view of Macy’s Department Store, New York City. 


relative importance of the different 
types of commodities distributed. The 
present movement of population from 
city centers to suburban districts is 
generating analogous changes. The ad- 
vent of the automobile has caused a 
change in the method of distribution 
to the rural population, and in addition 
has been reflected in a most drastic 
change in the make-up of the average 
family budget. 

Fluctuations in income have been a 
frequent occurrence in the past few 
years, each change producing a cor- 
responding change in the types of items 
purchased by consumers. Invention of 
new consumers’ goods products fre- 
quently threatens existing forms of dis- 
tribution by altering the distribution 
of family expenditures and through the 
development of new types of distribu- 
tion. 


The flow of merchandise through this store 
is probably unparallelled in the world. 
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These illustrations could be extended 
further. It is indeed safe to say that 
practically no social or economic change 
occurs without leaving its impress upon 
retail distribution. 


Problems of the Investor 


HE problem that this situation pre- 

sents to the individual investor is 
two-fold. First, he must assure him- 
self that individual managements are 
aware of the implications of new devel- 
opments and of the changes that are in 
the making. Secondly, he must deter- 
mine whether the reactions of manage- 
ment to these conditions are well con- 
sidered and are for the best interest of 
the specific type of distribution with 
which it is concerned. 

On the first point the private in- 
vestor finds himself at a loss unless he 
is aware of changing conditions him- 
self. But if the influences which have 
changed distribution in the past are in- 
dicated and if the immediate probabil- 
ities affecting the future are outlined, 
the investor can, with a little thought 


of his own, make a sane and reasonable 
approach to the problem of investment 
in the securities of the different types 


of distributive outlets. The present 
article is concerned with this aspect of 
the problem. Beyond that, regarding 
the reaction of the various manage- 
ments to these internal and external in- 
fluences, the private or institutional in- 
vestor must use his own resources of 
intellect and information in formulating 
his investment policy. 

As a first step toward guidance of 
the individual investor there must be 
some examination of the purpose of the 
investment. There has been a tendency 
recently to feel that securities whose 
prices fluctuate rapidly are less desir- 
able for investment purposes. This may 
be a temporary attitude caused by the 
rapid and unexpected decline in busi- 
ness, profits and security prices in 1937- 
1938. 


Nevertheless, it is well to distinguish 
between the type of industry whose 
long-term prospect is favorable and 
whose peaks in earnings are at pro- 
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gressively higher levels, and those in- 
dustries in which profits fluctuate er- 
ratically with no progressive improve- 
ment in the peaks and in the lows. At 
the same time, however, it is desirable 
to distinguish between those organiza- 
tions where profits and volume fluctuate 
widely and those in which the change 
between the highs and the lows is less 
extensive. 


Stability and Instability in the Sales 
Trend 


N the distribution field a basic and 

simple economic criterion provides 
some guidance in this respect. Sales 
of food and clothing move rather uni- 
formly; this is especially true of unit 
sales. Sales of automobiles, refriger- 
ators, furniture, and other durable 
goods, fluctuate widely during periods 
of economic prosperity and depression. 
Actual profits of the organization dis- 
tributing these various types of com- 
modities are further influenced by com- 
petition, price changes and buying pol- 
icies. 

Competition, of course, is keen 
enough in all lines; but it is perhaps 
keener in those cases where sales fluc- 
tuate quite rapidly. While the trend 
is downward every possible means is 
used to sustain volume; and during an 
upward trend all expedients are util- 
ized to increase volume and make up 
for the losses previously recorded. Thus 
those companies distributing primarily 
consumers non-durable goods tend to 
have more stable earnings than those 
which derive a major part of their in- 
come from durable goods. 


Chain Store Competition 


HE individual investor must decide 
between chain stores and indepen- 
dent organizations. The chain store 
group may be divided into the follow- 
ing lines: food, general merchandise, 
and clothing, including shoes. The gen- 
eral merchandise chains include the 
mail order organizations and variety 
chains. 
In general, statisticians since 1929 in- 
dicate that the peak period of chain 
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store growth has been passed. The 
following brief table taken from the 
Census of 1935 shows that the relative 
proportion of sales accounted for by 
chains and independents has not indi- 
cated any pronounced trend since 1929. 


Chains and Independents 

(percentage of each to total for all types) 

Stores Sales 

Indepen- Indepen- 

dents Chains’ dents 
89.1 9.6 17.5 
1933 88.4 9.3 71.3 
1935 89.1 ‘et 73.1 


These are overall figures and do not 
necessarily imply that chain store 
growth in certain lines may not con- 
tinue; but in a general sense, the great- 
est period of chain store expansion has 
probably been completed. Hence, the 
rapid expansion which has played such an 
important role in connection with invest- 
ments in these securities in the past will 
be of minor importance in the future. 


Chains 
20.0 
25.4 
22.8 


1929 


Pricing and Consumer Classes 


HAIN stores in general operate on 

a somewhat different basis than in- 
dependent _ retailers. The economic 
strength of the chain is its greater effi- 
ciency of operation. It is needless to 
discuss here whether the very bigness of 
the chain buyer gains him “unfair” price 
advantages. It is important to point 
out, however, that the mass appeal of 
chain distribution has been on the basis 
of price. 

But this in itself is a factor which 
tends to limit the growth of the chain. 
It is by no means a correct assumption 
that all buyers are interested primarily 
in price. Other factors of importance 
are style, convenience, service, and the 
willingness of the distributor to give 
credit. Chain stores can, and are, meet- 
ing independents on this last point; but 
there are limits to the services they can 
provide their customers while continuing 
to operate predominantly on a price 
basis. 


It is probably safe to assume that some 
of the less efficient independent retailers 
have been eliminated and that a higher 
proportion of the remaining independents 


Established 1879 


’ SILO’S 


NEW YORK’S 
OLDEST 
AUCTION HOUSE 


Appraisals for Tax Purposes 
Auction Sales 
to 
Settle Estates 


OUR CLIENTS INCLUDE 
MOST PROMINENT BANKS 


Vanderbilt Avenue 
and 45th Street 


Telephone VAnderbilt 3-2146 


realize the importance of these appeals 
which are not fully available to the chain. 
This remark may be illustrated by the 
attitude of far-seeing department store 
executives to the increasing competition 
offered by the mail order organization 
and the low priced men’s clothing chains. 
They admit that they cannot compete 
with these organizations in the low price 
field. 

They emphasize the fact, however, that 
these other organizations cannot carry 
the same selection of merchandise in the 
higher price lines. They are turning for 
their market, accordingly, to the middle 
class rather than to the laboring class. 
They will not refuse to sell low price 
merchandise, but at the same time they 
will try to enlarge their market among 
middle class consumers. They can point 
out a further wisdom in such a policy 
in that the income of the white collar 
class and the middle class is much more 
stable throughout the economic cycle 
than is the income of the industrial 
worker. Accordingly, as the market be- 
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comes more concentrated in these classes 
the sales trend should become more uni- 
form, and mark-ups and volume should 
be better maintained. 


Factors Affecting Variety Chains 


DDITIONAL testimony to the belief 

_ that chain store growth has reach- 
ed a peak is found in the recent develop- 
ment in the variety chains, although here 
slightly different factors have been at 
work. The type of merchandise sold in 
variety stores was to some extent found 
previously in general merchandise stores 
and in notions and related departments 
in department stores. To some extent, 
however, the merchandise of the variety 
store represented a completely new ap- 
peal to the consumer. Thus the growth 
of this type of outlet was quite rapid. 


Variety chains were also aided during 
periods of economic depression by the 
fact that many consumers who trade in 
department stores during good times 
transferred their patronage to variety 
stores. Partly due to this gradual change 
of clientele the variety stores began to 
introduce higher priced merchandise; 
selling price being extended from 10c 
to 25c, from 25c to 50c, and finally to 
$1.00. However, this increase in price 
limits was also a sign of recognition on 
the part of variety store executives that 
the maximum point was being approach- 
ed so far as the number of stores were 
concerned and the volume of business 
at those price limits. 

Furthermore, variety stores specializ- 
ing in selling low price merchandise, 
were in an enviable position so far as 
buying was concerned. Volume of bus- 
iness warranted sending variety store 
buyers into all countries of the world in 
search of attractive, low cost merchan- 
dise. This fact, which formerly was a 
sign of strength, has now become one of 
weakness. The disturbance in foreign 
political events has caused a growing an- 
tipathy among American consumers to 
certain types of foreign goods. This has 
definitely limited the field in which the 
variety store buyers can operate and has 
made their buying problems more dif- 
ficult. Internally the strengthening of 
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labor and the spread of labor unions to 
the distribution field is affecting the 
labor costs in variety stores somewhat 
more extensively than in other types of 
distributive outlets. 


New Forms of Distribution 


ONSUMERS’ cooperatives have 

reached a fairly high degree of de- 
velopment in certain agricultural com- 
munities. So far the cooperative mar- 
keting associations are of greater im- 
portance than the cooperative buying 
groups. However, a beginning has been 
made, even in the cities, by the latter. 


How far and how fast the consumer 
cooperative movement will progress is 
an open question. A psychological con- 
sideration, however, may give some in- 
dication to the answer. We must re- 
member that most consumers are also 
producers. Most individuals, it is prob- 
ably true to say, are more interested in 
their economic opportunities as a pro- 
ducer than they are in any economies 
which they can introduce into their con- 
sumption. This is natural enough in a 
nation where the tradition of equal econ- 
omic opportunity is a strong one and 
where the story of the office boy who 
one day became president of the firm is 
so frequently repeated, even today. 


It seems doubtful that cooperative buy- 
ing movements in the metropolitan cen- 
ters will make much headway until the 
general economic and social character of 
these centers has undergone a complete 
change. If we reach a time when we 
are a nation of civil servants, with fixed 
incomes and secure futures, then the 
greatest opportunity for improvement of 
individual positions will be through econ- 
omies in buying. That day seems far 
away. 

Super markets have within the past 
few years troubled the management of 
many independent and chain grocery 
store operators by their rapid growth. 
These markets combine low price and 
completeness of stock. The low prices 
are made possible by low rentals, since 
these outlets have been located in out- 
of-the-way places, and by the cafeteria 
type of service. Growth of these units 
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was startlingly rapid in certain suburban 
districts for a brief period. Average 
sales checks were tremendous. Chain 
grocery operators, however, answered 
immediately with super-markets of their 
own, usually in more convenient loca- 
tions. The independent super market 
seems to be little of a threat to chain 
store volume. The greatest threat that 
these markets offer will probably be to 
chains handling foods and related pro- 
ducts. 


Industrial Retailing 


ISTRIBUTION of electrical ap- 
pliances by utility companies is an- 
other example of a new type of distribu- 
tion which has had considerable effect 
on other distributors. The utility com- 
panies are in a unique position, being in- 


terested primarily in building up their 
domestic pay-load, particularly during 
the daytime hours when electric lights 


are little used. The aggressive move- 
ment on the part of utility companies to 
increase the saturation of various ap- 
pliances was dictated by this desire. 

This campaign has undergone several 
stages. At first the main attention of 
the companies was focussed on getting 
appliances into the homes. Some of the 
policies adopted in certain communities 
were antagonistic to other distributors. 
The utility companies soon realized, how- 
ever, that it was more to their interest 
to have wholehearted cooperation on the 
part of all distributors in the sale of elec- 
trical appliances. 

Accordingly, distribution policies were 
revised and coordinated with those of 
the stores. Recently, however, the sale 
of packaged appliances at low prices has 
introduced competitive price cutting into 
the retail field again. Naturally, it is 
impossible to forecast what the trends 
in this direction will be in the future. 
Suffice it to say that at the present time 





distribution of electrical appliances is 
fairly unstable. 


Suburban branches established by met- 
ropolitan department stores constitute 
their answer to the movement of popu- 
lation away from the city centers to the 
suburban districts. Suburban specialty 
stores were offering the inducement of 
convenience to suburban dwellers. Cen- 
trally located stores were suffering a 
considerable loss of trade to these spe- 
cialty stores. The suburban branch was 
at least a partial answer. Suburban 
consumers trading regularly at metro- 
politan department stores are inclined 
to trade also at the suburban branch. 
This does not mean that the position of 
the centrally located department store 
has been completely stabilized, however. 
Population which moves from the city to 
the suburbs has a tendency to diffuse. 
Since one of the main economic reasons 
for the large centrally located store was 
the concentration of population and the 
heavy traffic in the cities, the continued 
movement of population away from these 
centers presents a problem which the 
branch store has only partially solved. 
Even the smaller branch store requires 
a considerable concentration of popula- 
tion before it is a paying project. 


Growth Factor and Nature of the 
Market 


OO frequently the domestic market 
is measured only by the level of in- 
come, or by the size of the population. 
For a year to year appraisal this is suf- 
ficient. As the basis for a long term ap- 
praisal, however, it is inadequate. A short 
review of the development of the domes- 
tic market will show plainly the short- 
comings of appraisals that depend on 
income or population size alone. 
Population increased by 25% from 
1880 to 1890, 21% from 1900 to 1910. 
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and 16% from 1920 to 1930. It is plain 
that the rate of population increase has 
been slowing up. Careful studies by the 
Scripps Foundation point to a maximum 
population figure to be reached some- 
time in the neighborhood of 1960, with 
prospects of a decline thereafter unless 
there is a drastic change in birth rates. 

The domestic market as measured by 
purchasing power has not been expand- 
ing at the same rate as the population. 
The slowing down in population growth 
has been offset to some extent at least 
by the persistent increase in the general 
standard of living. This increase in the 
standard of living is traceable to tech- 
nological improvements in industrial pro- 
duction, and to increasing mechaniza- 
tion on the farm, all of which tended to 
lower prices. 

The greater economic opportunity in 
industry is illustrated by the movement 
of young people from the farms to the 
cities. Wage rates have increased pro- 
gressively, and at the same time prices 
. of manufactured products have declined. 
This has provided at once greater buy- 
ing power, and a greater variety of ar- 
ticles which can be purchased by the 
average worker. It has incidentally in- 
troduced great competition for those 
portions of the family budget not used 
for necessities. 


Standard of Living the Future Gauge 


HE point in this discussion is that 

in the past, the buying power of an 
increasing population has been augment- 
ed by a rising standard of living. Now 
as we look forward to an ultimate max- 
imum to the population, it is even more 
essential than in the past that we be as- 
sured of a continued expansion of the 
domestic market by a further rise in the 
standard of living. But can we be as- 
sured of that? 

Looking back to the past, we find that 
labor has been receiving an increasing 
share of the national product. Since 
capital is just as essential a part of our 
economic system, there is an obvious 
limit to the increase in labor’s share. 
When we consider also the deficit piled 
up by the Government during recent 
years, and the fact that no end to spend- 
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ing is clearly in sight and that no one 
yet knows what additional taxes will be 
required to pay for the economic experi- 
mentation which is still going on, it is 
difficult to regard cheerfully the outlook 
for an improvement in the standard of 
living. 

When in addition it is pointed out that 
the economic experimentation, much as 
some of it may be criticised, was begun 
because of truly deplorable world and 
domestic trade conditions, and that these 
in turn were rooted in deep-seated for- 
eign political and economic problems and 
domestic economic problems, and when 
finally we realize that these have made 
no very rapid approach toward solution 
during the past ten years, then indeed 
we must be conservative in our attitude 
toward the future of the domestic stand- 
ard of living. 

What this outlook may mean to retail 
distribution can be summarized briefly: 


1. Sharpened price competition. 

2. A gradual increase in the relative im- 
portance of food, clothing and general 
merchandise distribution. 

. Rising sentiment against attempts to 
regulate and handicap the groups 
whose distribution costs are low. 

. A more static condition among the 
forms and types of retail distribution 
—in short, a period of consolidation. 

. A domestic market (mass purchasing 
power) with a lower or almost van- 
ished rate of long term growth, but 
one which will continue to fluctuate 
rapidly with year to year changes in 
income. 

. A larger proportion of Government 
employees and other white collar types 
of workers. 

. A higher average age for the popula- 
tion as a whole. 


Now these expectations, it must be 
pointed out again, are long-range expec- 
tations based on an appraisal of current 


probabilities. The situation may change. 
But if it does not, and even if the effects 
indicated above are delayed for some 
years, nevertheless these considerations 
are basic to any appraisal of the long 
term outlook for retail distribution. 
Insofar as these possibilities may be 
realized, then the conclusion to be drawn 
is that the chain and mail order distrib- 
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utors in the general merchandise, food 
and lower priced apparel lines, are in the 
best position so far as these external 
factors are concerned. All factors point 
toward the support of this conclusion. 
With a diminishment of the long-term 
growth rate of the domestic market 
(mass purchasing power) the import- 
ance of the necessities of life in relation 
to other items for which the family in- 
come is expended will not increase. A 
gradual increase in the average age of 
the population will have the same ten- 
dency. And if it is admitted that the 
average standard of living is not to con- 
tinue its sharp upward trend unless the 
social and economic difficulties of the 
world are soon corrected, this again 
stresses the importance of that portion 
of the family budget, which is reserved 
for food, clothing and shelter. If and 
as this situation develops, the average in- 
dividual will become more conscious of 
himself as a consumer, will become more 
interested in moves to reduce the cost 
of distribution, and will resent increas- 
ingly any legislation which handicaps 
those distributive groups whose distrib- 
ution costs are low. 


The mail order organizations are also 
in a good position to benefit from these 
tendencies because of the location of 
their retail stores. In this day of the 
automobile, the farm community is 
served to an increasing extent through 
neighboring urban districts. The shift 
of urban population to suburban areas 
also aids the position of the leading mail 
order houses. 


But human nature is too complex to 
permit the belief that no other type of 
outlet will be able to adjust itself to 
changing conditions. The desire for 
prestige is strong, and shows itself in 
many ways, ranging from the type and 
location of the home the family occupies 
to the year and make of the car it owns. 
Not the least important manifestation 
of the way in which the prestige motive 
makes itself apparent is found in the 
stores at which the family trades. The 
large department store and the fine spe- 
cialty store appeal to this element of 
human nature, as well as provide services 


Missouri’s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 

It is the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


| Affiliated with the First National Bank 


which the mail order and chain store 
cannot provide. The prestige appeal of 
the parent store extends as well to the 
suburban branch, and is a valuable tool 
in the department stores’ fight to pre- 
serve its relative importance. 


An additional factor which will be of 
assistance to the department and special- 
ty store is the increasing number of Gov- 
ernment employees and other white col- 
lar workers. These form an increasingly 
important stable income group which 
should considerably strengthen the por- 
tion of the domestic market to which the 
department and specialty stores appeal. 
This naturally does not mean that pro- 
gressive independent merchants will lose 
out; but it will necessitate a realization 
of an adaptation to these changing con- 
ditions. It also must not be concluded 
that other factors can be eliminated from 
consideration in choosing between these 
groups. 

It should be emphasized at this point 


that the above discussion has concerned 
itself with what the writer believes are 
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very probable long term tendencies. 
These things are not worked out in a 
day, and if the investor knows what he 
is looking for there should be plenty of 
time to make the necessary adjustments 
in his portfolio. 


Short-Term Sales Factors 


N the meantime, shorter term invest- 

ments must be judged in the light 
of shorter term considerations. For ex- 
ample, the current situation is pecul- 
iarly favorable to the specialty home 
furnishings outlets. Heavy items for 
the home were cited previously as pos- 
sessing unstable sales trends. This 
means a disproportionately rapid in- 
crease in their sales during periods of 
rising income. At this particular point 
of the present business cycle this pros- 
pect is further enhanced by the upward 
trend in residential building. 


Residential building itself moves in 
cycles substantially longer than the or- 
dinary business cycle. Once an upward 
phase of building is begun, it usually 
continues with only minor interruptions 
until the grand peak is reached, and then 
declines persistently and in seeming dis- 
regard of outside factors. The present 
upward trend, if history is to be taken 
as a guide, has several years to run. The 
rate of upward movement has been ac- 
celerated to an important extent by Gov- 
ernment influence. Distributors of furn- 
iture and home furnishings items thus 
have a favorable economic background 
in which to operate. 

Summary: Changes in the distribution 
field do not occur as rapidly as in man- 


ufacturing, but are nevertheless pro- 
found and long-range in their develop- 
ments. Changes of this nature occur 
most rapidly during periods when the 
domestic market is expanding, the stand- 
ard of living is increasing, and social 
changes are occurring rather rapidly. 
The post-war period of the twenties 
probably saw a stronger combination of 
these vitalizing factors than will be wit- 
nessed again for some time. The in- 
clination is therefore to believe that we 
are entering a period of consolidation 
during which changes in distribution will 
be considerably less rapid. The chain 
and mail order general merchandise out- 
lets which operate on a low cost basis, 
and the department stores which recog- 
nize the trend and direct their sales ap- 
peal to the somewhat higher-income 
white collar class, seem to be the sound- 
est media for investment. Variety chains 
should have less expansive power. 


Other outstanding authorities continue this dis- 
cussion on other phases of the subject on page 
758. 


Independents Not Losing Ground 


Despite the growth of chain stores result- 
ing from their low-price policy, to public de- 
mand for lower prices, a Twentieth Century 
Fund study reveals that independent mer- 
chants are not losing ground, the proportion 
of total retail sales handled by single stores 
having increased one per cent since 1929. 

es © 
To Our World’s Fair Visitors 

Staff members of Trusts and Estates 
have visited the thousand and one exhi- 
bits at the New York World’s Fair and 
have compiled a “must” list of the most 
interesting attractions. Call at our new 
offices at 50 East 42nd Street, opposite 
Grand Central Station in New York City 
—we will be very glad to help you get 
the most out of your tour through the 
World of Tomorrow. 

We have also prepared a list of New 
York’s foreign restaurants and places 
of entertainment, as recommended by the 
various consuls, where one can get a little 
foreign atmosphere right here in the 
U.S.A. Our list is complete with prices 
and times of shows. We will be glad to 
give complimentary copies of these lists 
to our visitors. 
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Section of Real Property, Probate and Trust Law* 
American Bar Association Convention, San Francisco, Cal.; July 10-13, 1939 


Monday, July 10 
Statements by Directors of Divisions: 

Real Property Law: Robert F. Bing- 
ham, Cleveland, Ohio. 

Probate Law: R. G. Patton, Min- 
neapolis, Minn. 

Trust Law: Gilbert T. Stephenson, 
Wilmington, Del. 


Tuesday, July 11 


Probate Law Division 
Reports by Division Committees: 
Conflicts of Probate Jurisdiction, 
Fred T. Hanson, McCook, Nebr. 
Improvements in Probate Practice, 
Albert J. Delange, Houston, Tex. 
Uniformity in Probate Codes, Wil- 
liam L. Eagleton, Peoria, IIl. 


Trust Law Division 

Progress in Codification of Trust 
Law in the United States, John Minor 
Wisdom, New Orleans, La. 

Comments —O. B. Thorgrimson, 
Seattle, Wash. 

Progress in the Codification of Trust 
Law in Other Common-Law Countries, 
W. H. Mowat, Vancouver, B. C. 

Comments—Evan Haynes, Berkeley, 
Calif. 

Trends in the Development of Trust 
Law, Elmo H. Conley, Los Angeles. 

Reports of Committees: 

Current Trust Literature, Herbert 
H. Scheier, Chicago, Iil. 

Pending Trust Legislation, Ralph 
H. Spotts, Los Angeles, Calif. 


Probate Law Division 
Reports by Division Committees: 

State and Federal Taxes in Probate 
Practice, Charles Crail, Jr., Los An- 
geles, Calif. 

Guardianship Administration, Wil- 
liam M. Winans, Brooklyn, N. Y. 

Probate Administration of Testa- 
mentary Trusts, Francis N. Balch, 
Boston, Mass. 


*Material not of primary interest to fiduciaries 
and estate attorneys is omitted. 


Testamentary Draftsmanship, Geo. 
W. Van Slyck, New York, N. Y. 


Trust Law Division 


Drafting Living Trust Agreements— 

Legal Aspects, Albert B. Ridgway, 
Portland, Ore. 

Practical Aspects, Arthur F. Young, 
Cleveland, Ohio. 

Drafting Life Insurance Trust Agree- 
ments— 

From Point of View of Policy Hold- 
er, Fred H. Schauer, Santa Barbara, 
Calif. 

From Point of View of Trustee, 
Dudley C. Monk, Pasadena, Calif. 

From Point of View of Life Insur- 
ance Company, Miss Lelia E. Thomp- 
son, Hartford, Conn. 

Report of Committee on Current Trust 
Statutes and Devisions, Walter W. 
Land, New York, N. Y. 


a + + 
Wednesday, July 12 
Joint Meeting Probate and Trust Law 
Divisions 
Drafting Wills, 
Angeles, Calif. 
Comments—C. P. Burnett, Jr., Seat- 
tle Wash. 
Thursday, July 13 


General Meeting of Section—Reports 
of Division Meetings for Action. 


Paul Vallee, Los 


In addition to the above, Dean Roscoe 
Pound will address the annual dinner 
meeting of the Section on Tuesday on 
“The Law of Property and Recent Jur- 
istic Thought.” Also, the following pre- 
sentations before the Real Property Div- 
ision may be of interest to fiduciaries 
and estate attorneys: Reports on Real 
Property Financing, Uniform Mortgage 
Act, Standards for Title Insurance, 
Standards for Certificates of Title Under 
the Torrens System and Improvement of 
Land Records, all on Tuesday. 
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Trust “Writing on the Wall” 


Bringing Estate Conservation to the “Forgotten 
Class” of Prospects 


HENRY S. KOSTER 
Trust Officer, Franklin Washington Trust Co., Newark, N. J. 


The three preceding articles of this series concerned themselves with 


newly designed Trust Department Services for the wealthy individual and 
the smaller business firm. The current article considers the individual of 
moderate financial means and the manner in which the services of the 


OMPUTATIONS regarding the dis- 

tribution of the Country’s wealth 
upon which economists generally rely, 
are figures for the year 1921, published 
in an article by Dr. Willford I. King in 
the June 1927 issue of the Journal of 
the American Statistical Association. 
These figures are as follows: 

Wealthiest Class—2% of Total Prop- 
erty Owners held 40% of the Total 
Wealth. 

Middle Class ($5,000 to $40,000)— 
20% of Total Property Owners held 36% 
of Total Wealth. 

Least Wealthy Class—78% of Total 
Property Owners held 24% of Total 
Wealth. 

It is generally accepted that during 
the inflationary years culminating with 
the 1929 stock market crash, the weal- 
thiest class enjoyed important in- 
creases. However, since that time, it is 
also generally agreed that that class 
has undergone a steady shrinkage in 
the total amount of property owned, 
and that the middle class has been in- 
creasing both as to numbers and total 
wealth involved. It is to these people 
that Fiduciary institutions should di- 
rect greater attention. Privately owned 
estates are growing smaller in size, 
Trust Department profits are generally 
shrinking and no reversal of this trend 
is indicated in the near future. 

Fiduciary Institutions prosper through 
administering estates and trust funds of 





Corporate Fiduciary may be extended “to the people.”—Editor’s Note 
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the very wealthy. It is a matter of 
simple arithmetic to determine that 
Trustee’s fees, in the aggregate, on a 
Trust Fund of $1,000,000. greatly ex- 
ceed those on a fund of $100,000. It is 
also common knowledge that the only im- 
portant difference in operating and ad- 
ministering these two Funds lies in the 
fact that in one, the Trustee is respon- 
sible for a larger sum of money. Under 
normal circumstances, a like amount of 
work, mechanical records, negotiation, 
and dealings with beneficiaries is involv- 
ed in both cases. Therefore, the larger 
the Trust Fund, the higher will be the 
Trustee’s net profit. 

Such a situation is all very fine, if we 
have sufficient million dollar trusts to go 
around. But there are probably more 
Trust Companies in the country than 
million dollar trust funds, and it seems 
safe to forecast a still smaller number of 
large estates for the future. “Economic 
landslides,” coupled with the inroads 
made by taxation, of themselves operate 
as an effective leveling process. And be- 
cause of taxes that are levied at some 
future certain date, (death taxes), pre- 
sent owners of large estates are already 
reducing the size of their estates through 
making immediate gifts to family mem- 
bers or charitable organizations. All this 
must naturally result in a smaller amount 
of property being owned by each indi- 
vidual, a situation that will face us to 
an even greater extent in the future. If, 
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therefore, Fiduciary institutions are to 
continue to prosper, it is of vital concern 
to them that they turn their attentions 
to greener pastures that are not so sus- 
ceptible to possible exhaustion. 


No Facilities for Conservation 


HE next step, therefore, leads to 

consideration of the problems con- 
fronting the present owner of the smaller 
estate, the possessor of capital funds 
ranging upwards to $40,000., and to con- 
sider what we have done or have failed 
to do for him in the past. And we may 
as well admit right at the outset that 
the person having a total capital worth 
of say $10,000., or the person of larger 
means with occasion to establish a $10,- 
000. Trust Fund, has received nothing 
from Trust Departments but polite re- 
fusals of his business. In most cases, 
such refusals have been justified. 

Even before considering the general 
work involved in such a fund, and the 
small compensation received by the Trus- 
tee, the problem of investment manage- 
ment would of itself satisfy the Trust 
Company that it could serve no useful 
purpose by doing more than accepting 
the few such trusts, which, for one rea- 
son or another, it could not ethically re- 
fuse. Attempting to properly diversify 
the investment of a small fund, is, as a 
practical matter, impossible of accomp- 
lishment. 

By necessity, the owner of small cap- 
ital funds is forced to limit the scope 
of his investment program to savings 
accounts, shares in building and loan 
associations, perhaps one mortgage, per- 
haps a government bond or two. No 
scientific investment procedure is open 
to him. True, we might consider him 
safe in such things as savings accounts 
or government bonds—if he stays there 
—but sooner or later, he will probably 
be enticed into some “sure-fire” propo- 
sition or speculation. He also attains 
no share in possible general economic 
up-swings and betterments, by which our 
country is at times benefited. 

Furthermore, there is still the matter 
of passing on the smaller estates to and 
for the proper benefit of heirs. Because 
of their small size and the fact that 
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Corporate Fiduciaries have not educated 
the owners of smaller estates to trustee 
their property for the benefit of their 
families, most small estates either pass 
under the laws of intestacy or are be- 
queathed outright in lump sums. As a 
result, it is entirely probable that smaller 
estates are used up or dissipated at a 
much faster rate than should be the case. 


Breaking the Deadlock 


BREAK in this deadlock, therefore, 

was pre-ordained, and is coming 
about in the form of the Common Trust 
Fund. This plan, properly constructed, 
includes not only the pooling of the in- 
vestments of many small trusts, but also 
simplification of mechanical records, re- 
striction against complicated Trust In- 
dentures, limitation of duties and powers 
assigned to trustees, and higher compen- 
sation to trustees. One of the important 
features of the plan is the fact that by 
means of the mechanism afforded, diver- 
sification and other investment difficul- 
ties attributable to size, are solved for 
the small fund. 

Here is the vehicle which will enable 
the Corporate Fiduciary to “go to the 
people.” Life Insurance Companies have 
long since learned that the back-bone of 
their businesses is the thousand dollar 
policy holder, and in theory, they have 
always operated a “Common Trust 
Fund,” as the funds of all policy holders 
are invested through one large pool. The 
same is true of our savings banks. It 
seems unfortunate that Corporate Fidu- 
ciaries did not long ago see this “hand- 
writing on the wall.” We must and will 
come to it. 


True, a great many problems have 
confronted the pioneers in this move- 
ment, and there are other problems still 
remaining to be solved, but fortunately, 
we have been in the hands of most com- 
petent trail blazers. The City Bank 
Farmers Trust Company of New York, 
the Committee on Common Trust Funds 
of the Trust Division of the American 
Bankers Association, the Federal Reserve 
Board and a number of other institu- 
tions, have all made important contribu- 
tions in the development of this plan. 
We feel confident that the few remaining 
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problems will be solved so that in the not 
very distant future, all qualified Fidu- 
ciary institutions may establish this very 
necessary service for people of smaller 
financial means. 


Correspondent Investment Facilities 


HIS brings up another vital prob- 
lem. Competent investment manage- 
ment must be founded on extensive and 
thorough economic, industry, and corpo- 
ration research, interpreted by qualified 
specialists. The production of such re- 
search and interpretation is an extremely 
costly operation, far too costly for the 
small trust companies to undertake for 
themselves. It is only the trust company 
with a large and profitable volume of 
trust business, that can justify and af- 
ford to maintain necessary organization. 
These few trust companies, with qual- 
ified staffs, will now be given the oppor- 
tunity to assist the small out-of-town 
trust companies with the investment 
management of their Common Trusts. 
Although this same need for assistance 


has existed in the past, no practical 
base was ever discovered by means of 
which such assistance could be provided 
to the smaller trust departments. The 
reason for this was the fact that each 
trust department operates a number of 
different and distinctive trust accounts, 
and no practical method could be devised 
whereby they could all be properly ser- 
viced by an outside organization. Each 
trust fund has problems that must be 
separately considered, and no wholesale 
servicing will suffice. 


However, by means of the Common 
Trust, the supervisory trust company 
can limit and direct all of its attentions 
to the problems of only one fund. The 
basic pattern as developed could then be 
used by the smaller trust department to 
assist it in the management of its other 
trust accounts. It is generally agreed 
that a trust company shouldn’t undertake 
the management of a Common Trust 
Fund, or for that matter, any trust fund, 
unless it is thoroughly qualified to do so. 
It is believed that even the smallest trust 
company may establish a Common Trust 
Fund if it allies itself with the contin- 
uous investment services and guidance of 
a Trust Company possessing the neces- 
sary qualifications. This would be a 
matter of private contract and arrange- 
ment between the two institutions. 

Lack of investment facilities need not, 
therefore, deter the small trust compan- 
ies from establishing a Common Trust 
Fund and continuing efforts to build 
their fiduciary business to the position 
where it may finally justify the mainten- 
ance of a proper investment research 
staff within their own organization. The 
plan of Common Trust Fund supplies the 
means by which the quality of trust in- 
vestment management may be imme- 
diately improved in all fiduciaries that 
adopt the plan and avail themselves of 
the facilities afforded by their larger 
brother institutions. Underlying all 
other benefits is the primary purpose of 
the Common Trust Fund to increase and 
expand the public usefulness of Corpo- 
rate Fiduciary institutions by providing 
much needed financial guidance and con- 
servation to the great majority of prop- 
erty owners. 





Broadening the Legal Lists 


Constructive Suggestions and Analysis Made by 


Superintendent White 


N ORDER to broaden the list of se- 

| curities eligible for investment by sav- 
ings banks and trustees, consideration 
should be given to the desirability of 
authorizing investments to be made in 
corporations operating in important 
fields of industry such as oil, food, tobac- 
co and steel, William R. White, New 
York State Superintendent of Banks told 
the SEC Monopoly Committee in his tes- 
timony on May 23rd. 


Mr. White estimated that corporate 
trustees, that is, trust companies and na- 
tional banks exercising fiduciary powers, 
in New York administer in their personal 
trust departments property in the neigh- 
borhood of seven billion dollars, of which 
approximately 25% may be invested only 
in legals. In addition, the mutual sav- 
ings banks of the state have deposits of 
nearly five and a half billion dollars, none 
of which may be invested except as pre- 
scribed by law. The New York statute, 
it was pointed out, confines legal invest- 
ments largely to mortgages, government, 
certain state and municipal bonds, rail- 
road and public utility obligations. 

In answer to a question by Peter R. 
Nehemkis, Jr., Special Counsel of the In- 
vestment Banking Section of the monop- 
oly study, Mr. White said that there were 
three possible methods of providing 
wider investment powers to savings 
banks and trustees. 


Three Possible Means 


NE means of accomplishing this pur- 
pose would be to formulate statu- 
tory tests applicable to industrial corpo- 
rations similar to those which now apply 
to railroads and utilities. The Superin- 
tendent implied, however, that this 
method might net fully achieve the de- 
sired objective. a 
“It is extremely difficult to prescribe 
definite standards which operate to ad- 


mit for investment all acceptable secur- 
ities and at the same time exclude those 
of inferior character. Experience with 
railroads and utilities indicates that it is 
difficult if not impossible to devise rigid 
tests which operate effectively. 


“The answer to the problem may lie in 
a return to the principle of the Massa- 
chusetts rule which does not attempt to 
enumerate eligible securities but instead 
vests broad discretion in the trustee to 
select investments. It is probable, how- 
ever, that states which have followed * 
the New York rule will be reluctant to 
abandon entirely the principle of pre- 
scribing in some detail the securities in 
which investment may be made.” 


The Superintendent added that New 
York is now experimenting with a third 
possible solution. The 1938 session of 
the New York Legislature authorized the 
State Banking Board,* upon the applica- 
tion of a group of savings banks, to add 
to the regular legal list corporate inter- 
est bearing obligations not otherwise eli- 
gible for investment. The Board has al- 
ready added to the list debenture bond 
issues aggregating $577,700,000 of 
American Telephone and Telegraph 
Corp., Liggett & Meyers Tobacco Co., 
Socony-Vacuum Oil Co., Mountain States 
Telephone and Telegraph Co., and South- 
ern Bell Telephone and Telegraph Co. 
The Board is now considering an appli- 
cation to make other additions to the 
legal list, Mr. White added. 


*There is some technical question, in 
the minds of local fiduciary counsel, as 
to the constitutional authority of the 
Board to conclusively establish eligibility 
of issues to the “legal list,” and as to the 
extension of this eligibility to trustees. 
It is also noted that provisions are not 
clear as to removals from the list.— 
Editor’s Note. 
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A, important conference with sea and 
sun! At The Claridge, Atlantic City’s 
newest and tallest beach front hotel, 
you can rest and relax to your heart's 
content. Large comfortable rooms, solan- 


um, sun decks and famous Health Baths 


European Plan: Single from $4.50 
Double from $7 Also American Plan 


Gerald R. Trimble, Manager 
N.Y. OFFICE: 630 5TH AVE., CIRCLE 5-4860 


Important Distinctions and Trends 


6 ¥ T WAS not so many years ago that 

| only mortgage bonds were thought 
to possess the necessary investment qual- 
ities to be included on the legal. list. In 
recent years we have found, however, a 
growing tendency to shift part of the 
emphasis from the underlying security to 
the credit standing of the issuing corp- 
oration. As greater emphasis is placed 
upon a corporation’s earning power and 
less upon collateral, the subject of in- 
vestment in preferred and even common 
stocks is likely to receive more serious 
consideration.” 

In answer to further questions from 
Mr. Nehemkis relative to investment in 
stocks, Mr. White said that he would be 
opposed to adding stocks to the present 
list of legal investments, but if a sepa- 
rate list for trustees were established, 
consideration might be given to stocks 
as a medium of investment. 

“This would not constitute a radical de- 
parture from accepted practice. For 


many years trustees have invested in 
preferred and common stocks for the ac- 
count of trusts with respect to which 
they have managerial discretion. Like- 
wise preferred stocks have been regard- 
ed as suitable investments for life in- 
surance corporations. 


“In weighing the advisability of grant- 
ing broader discretion to trustees to se- 
lect investments, we must take into ac- 
count the fact that the bulk of the trust 
business today is conducted by corpora- 
tive fiduciaries which retain the services 
of experts to pass upon the investment 
character of securities, whereas the legal 
list had its origin at a time when trus- 
tees were usually individual laymen and 
when the issuance and sale of securities 
were subject to few or none of the reg- 
ulations existing today.” 


Pennsylvania Trust Section Elects 
Berger 


G. Fred Berger, treasurer of the Norris- 
town Penn Trust Co. of Norristown, Pa., 
was elected chairman of the Trust Section 

of the Penn- 
sylvania Bank- 
ers Association 
in the only ses- 
sion held by 
t he section 
during the 
three day con- 
ference held in 
Atlantic City 
recently. Mr. 
Berger suc- 
ceeds John H. 
Evans, vice 
president and 
trust officer of 
the McDowell 
G. FRED BERGER National Bank 
of Sharon. 

Other officers elected by the Trust Sec- 
tion are: 

Vice chairman—Charles A. Schreyer, vice 
president and trust officer, West Branch 
Bank & Trust Co., Williamsport, succeeding 
Mr. Berger; treasurer—J. A. G. Campbell, 
chairman, Delaware County Trust Co., Ches- 
ter, re-elected; secretary—Robert U. Frey, 
assistant treasurer, Pennsylvania Co., Phil- 
adelphia, re-elected. 





Trust Essentials—Double Domicile—Taxes | 


Report of Proceedings of Trust Division, California Bankers 
Association; Coronado, May 23-26, 1939 


P. M. HARWOOD 


Vice President and Trust Officer, Bank of America N. T. & S. A., San Francisco; 
Retiring Chairman of Trust Division 


N MANY respects, I think our meet- 

ing this year was exceptional. The 
topics were timely and presented by per- 
sons not directly connected with the trust 
business, thus bringing to us a somewhat 
different viewpoint. 

J. Ed McClellan, member of the legal 
firm of Dreher, McClellan and McCarthy 
of San Francisco, delivered a masterly 
address on “The Essentials of a Testa- 
mentary Trust.” Speaking as a lawyer 


primarily interested in translating the 
testamentary wishes of the client into 
an effective and workable will, Mr. Mc- 
Clellan, out of a great fund of practical 


experience, outlined and discussed at 
large, the fundamentals of a proper tes- 
tamentary trust. The seven essentials 
are all known to the legal and trust fra- 
ternities, but many obscure points, and 
points sometimes neglected, were clari- 
fied and discussed to the end that there 
be less cause for litigation arising out 
of poorly defined trust provisions. 
David Tannenbaum of the legal firm 
of Swarts and Tannenbaum of Los An- 
geles, formerly attorney for the State 
Inheritance Tax Department of Cali- 
fornia, delivered a most in- 
teresting and enlightening 
address on the universal 
problem of the valuation of 
securities under the Fed- 
eral Estate Tax Laws. Of 
primary interest was Mr. 
Tannenbaum’s discussion 
of the “Blockage Rule,” a 
matter which engages the 
attention of all tax author- 
ities and is of compelling 
interest to every fiduciary. 
Based on wide exper- 
ience and by an outstanding 
tax authority, the address 


P. M. HARWOOD 


is one deserving careful study and is 
entitled to a place in every tax library. 
The many citations will be of inestimable 
value. 


Domicile Problems to the Fore 


HE address of F. W. Keesling, coau- 

thor of California State Income Tax 
Act and Tax Counsel for the State Fran- 
chise Tax Commission, was a brilliant - 
exposition of the application of State In- 
come tax law in cases of debatable dom- 
icile. The address, while technical as 
the subject demands, is a real contribu- 
tion to current tax literature and as its 
effect reaches far beyond the confines of 
California, should be studied by all in- 
terested in tax problems. 

Among the many difficult problems 
facing tax authorities and fiduciaries 
these days, is the one of “Double Dom- 
icle’” and the great conflict existing be- 
tween the laws of various states. Fran- 
cis Price, member of the legal firm of 
Heaney, Price, Postel and Parma of 
Santa Barbara, delivered a masterly ad- 
dress on this intriguing and vexatious 
subject. Among the many cases cited, 
Mr. Price devoted time to a 
survey of the Dorrance and 
Green cases, famous in tax 
procedure. The problem of 
“Double Domicile” is be- 
coming of ever increasing 
importance and no one in- 
terested in tax or fiduciary 
matters can afford to ne- 
glect every opportunity af- 
forded of enlightenment. 
Mr. Price’s address, with 
its logic and numerous cita- 
tions, is a valuable contri- 
bution to tax literature and 
will repay a careful study. 
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Bank Officers’ Interest 


NE of the most encouraging aspects 

of the Trust Division sessions was 
the representation of Senior Banking De- 
partment officers. In this group it was 
interesting to note such men as Victor 
H. Rossetti, president, Farmers and Mer- 
chants National Bank of Los Angeles, 
Ben R. Myer, president, Union Bank & 
Trust Company of Los Angeles, C. F. 
Wente, president, Central Bank, Oakland 
and L. M. Giannini, President, Bank of 
America N. T. & S. A. 

The increasing interest of Senior Bank 
officers in the affairs of the Trust De- 
partment is an encouraging sign of the 
times. In the Trust Department, un- 
doubtedly, lies one of the answers to the 
quest for increased earnings. It is a 
fertile field, as yet subject to greater in- 
tensive cultivation. 

Among the committee reports were a 
number of universal interest; notably the 
committee on “Analysis of Probate Pro- 
ceedings” headed by H. M. Bardt, 


charged with a statewide survey and an- 
alysis of probate procedure in California, 
the committee on taxation headed by 
Walter Nossaman, reporting on new and 
pending tax legislation and procedure, 
and the Legislative Committee, headed 
by J. W. Garthwaite reporting on new 
and pending state legislation affecting 
fiduciaries. The association, through an 
appropriate committee, is continuing its 
study on the Uniform Principal and In- 
come Act and expects to evolve an Act 
suitable to the needs of California. 


New Officers 


HE officers elected for the coming 

association year were W. D. Baker, 
vice president and trust officer, Farmers 
& Merchants National Bank of Los An- 
geles as chairman, Harry Geballe, trust 
officer, California Pacific Title & Trust 
Co., San Francisco, vice chairman and 
Ben L. Smith, vice president, California 
Trust Company of Los Angeles, treas- 
urer. For members of the Executive 
Council to fill expired terms, B. B. 


Brown, vice president and trust officer, 
American Trust Company, San Francisco 


and Walter Nossaman, trust counsel, Se- 
curity First National Bank of Los An- 
geles. The writer was elected State 
vice president for California of the Trust 
Division American Bankers Association. 

Due to the excellent work of Messrs. 
Lauder Hodges, Executive Manager and 
Ed Drew, director of public relations of 
the California Bankers Association, the 
Trust Division received an extraordin- 
arily large amount of statewide publicity. 

From the opening gong until the cur- 
tain was finally lowered, the Trust Divi- 
sion sessions were successful, interesting 
and instructive. The large attendance 
was evidence of the alert interest of the 
Trust Fraternity of California. As a 
visiting attorney remarked, “Now I un- 
derstand why you trust men are always 
so fully informed.” 


Extracts from addresses delivered at 
the meeting follow. The subject of Mr. 
Price’s address has been covered in pre- 
vious issues, and the article by Browne 
and Craven in this issue deals with an- 
other portion. Consequently, it is omit- 
ted here. 





Essentials Of A Testamentary Trust 


Checking the Seven Essential Requirements in Drafting the Instrument 


J. ED. McCLELLAN, ESQ. 
Dreher, McClellan & McCarthy, San Francisco, Calif. 


AM speaking as a lawyer, charged 
| with the duty of drawing wills, to 
you who are trust officers charged with 
the duty of administering them. Our 
functions are different; yet our purposes 
and problems with respect to this sub- 
ject are very closely akin and we can well 
take counsel together. In this connec- 
tion, I highly approve your practice of 
encouraging lawyers to file with your 
trust departments wills in which your 
companies are named as executors or 
trustees. The practice not only affords a 
safe and convenient repository for the 
documents but also affords an occasion 
for consultation while the testator is 
available between the attorney for the 
testator and the trust officer of the bank. 


There are at least seven essential re- 
quirements of a testamentary trust and 
every such trust should be checked by 
the attorney who draws it and by the 
trustee who is to administer it, while 
the testator is still available to make 
any necessary corrections or improve- 
ments. 


. A fund. 

. A beneficiary. 

. A trustee. 

. A lawful purpose. 

. A legal term of duration. 

. Adaptation of the trust and of the 
will in which the trust is created to the 
particular situation and purpose of the 
testator. 

7. Practical workability. 

Of course, these are obvious and com- 
monplace. In actual practice, however, 
many situations arise in which a defect 
in one of these essentials may easily be 
overlooked. 


From address before Annual Meeting of Trust 
Division, California Bankers Association, May 24, 
1939. 


The Fund 


Of course there can be no trust with- 
out a trust fund. Nevertheless many 
trusts fail because this very obvious re- 
quirement is not adequately met. It is 
not enough that the trust fund have a 
technical existence; the fund must be 
adequate to meet the requirements and 
serve the purposes of the particular 
trust; it must be sufficiently liquid to 
enable the trustee to establish the trust 
and protect the fund; and it must be 
self-sustaining. 

Adequacy. The firm of which I am a 
member recently probated a will in which 
a private business was bequeathed to a 
trust company in trust with the require- 
ment that a certain specified annuity be 
paid to the principal beneficiary out of 
the income from the business. The bus- 
iness was highly speculative and there 
was serious doubt that the income would 
be sufficient to meet the payments. The 
trustee declined to act. 

Liquidity. Frequently it is necessary 
for the trustee to pay inheritance taxes 
at the inception of the trust. Taxes must 
be paid in cash; and if the fund consists 
solely of property which cannot be turned 
into cash without either abandoning the 
purpose of the trust or suffering great 
loss the requirement of liquidity is not 
met. 

Self-Sustenance. I recently encoun- 
tered a will which devised certain resi- 
dential real property in trust and direc- 
ted the trustees to permit the principal 
beneficiary to reside in the property rent 
free and required the trustee to main- 
tain the property and pay the taxes 
thereon. There were no other assets in 
the trust and as long as the beneficiary 
resides in the property rent free as 
directed in the trust there will be no 
income. Whence, therefore, will come 
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the money for maintenance and repairs; 
for payment of annual taxes; for pay- 
ment of the compensation of the trustee 
and the other incidental expenses of ad- 
ministration of the trust? The trustee 
must find an answer to that question; 
and the testator is dead. 


The Beneficiary 


The only common cause of complete 
failure to meet the requirement that 
there be a beneficiary is lack of certainty 
of identification of the beneficiary or 
beneficiaries. Partial failure to meet the 
requirement of a beneficiary arises, how- 
ever, in complicated trusts where certain 
contingencies are unprovided for, and, 
also, where several residuary beneficia- 
ries are given fractional shares and no 
adequate provision is made for the dis- 
position of lapsed fractions of the resi- 
duum. 

Thus it frequently happens that the 
residue of an estate or trust fund re- 
maining after the primary purposes of 
the testator have been accomplished is 
left to several named persons in frac- 
tional shares. These fractional shares 
may be equal or unequal. If no provi- 
sion is made for disposition of a frac- 
tion lapsing by reason of the death of 
one of the residual beneficiaries there 
is a defect of beneficiary in the event 
of such death and the testator is in- 
testate with respect to that portion of 
his estate. 

Even if a provision is included for 
the purpose of disposing of such lapsed 
share it is very apt, especially where the 
shares in the residuum are unequal frac- 
tions, to provide that such lapsed share 
shall go to the surviving residuary ben- 
eficiaries in proportion to their respec- 
tive interests in the remainder of the 
fund. Such a provision disposes of only 
a portion of the lapsed share. The fol- 
lowing clause is brief and effective: 


“If the gift herein made of any frac- 
tional interest shall lapse, then such 
lapsed fractional interest shall go to the 
beneficiaries of the respective fractional 
interests not lapsing in the proportions 
which the respective original fractional 
interests not lapsing bear to the total of 
such fractional interests not lapsing.” 
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The Trustee 


It is, of course, quite possible for a 
trust to be sustained wherein no trustee 
is named by the testator. The court 
probating the will may nominate a trus- 
tee. It is obviously to the interest of the 
testator, however, to select his own trus- 
tee. There are many considerations to 
be taken into account in selecting a trus- 
tee, particularly where a trust is to 
continue over a long period of years. 


A Lawful Purpose—Restrictions on 
Charitable Gifts 


If the purpose of the trust is illegal, 
the whole trust is, of course, void. In 
1929, section 2220 of the Civil Code was 
amended to authorize the creation of ex- 
press trusts of both real and personal 
property for any purpose for which a 
contract may be made. It may generally 
be said, therefore, that in California any 
purpose is now a lawful purpose for a 
trust unless it is contrary to public 
policy. 

In this connection we must not forget, 
however, the statutory restrictions on 
testamentary gifts to charity. The sta- 
tute should always be reexamined when 
there is any doubt; and in all cases 
where there are gifts to charity, in trust 
or otherwise, the wills should contain 
alternative provisions to take effect in 
the event of the testator’s death before 
the charitable gifts become valid. 


Testators are sometimes advised to 
evade these statutory restrictions by 
creating secret trusts. I do not ap- 
prove of such arrangements. They are 
palpable evasions and apt to result in 
litigation. I think it far better to advise 
a client when a proper situation arises 
to make the bequest to an institution 
that is exempt from the statutory restric- 
tions. 


Legal Term of Duration 


All lawyers and trust officers at all 
familiar with the subject of testamen- 
tary trusts look immediately for perpe- 
tuities. It is not always easy, however, 
to determine whether or not a particular 
trust involves a violation of the rule 
against perpetuities or of the statutory 
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restrictions on the suspension of the ab- 
solute power of alienation. 
Clellan then outlined the development of 
the California law on this subject. Be- 
cause of its peculiarly local application, 
this excellent discussion is omitted. Read- 
ers interested in this portion may write 
to Trusts and Estates for information. 
—Ed.] 


Adaptation of Trust to Situation and 
Purposes of Testator 


Before either drawing or passing upon 
a testamentary trust it is highly impor- 
tant to get the facts concerning the situa- 
tion and purposes of the testator. For 
that reason it is dangerous for one per- 
son to interview the prospective testator 
and another person to draw the will 
merely upon the notes taken by the in- 
terviewer. It is not sufficient for the 
lawyer merely to put into words the 
plan preconceived by the testator. The 
lawyer should advise and assist the tes- 
tator in constructing a valid, appropriate 
and workable plan for the disposition of 
the testator’s estate. The lawyer should 
be an architect, not merely a carpenter, 
in the drawing of a will. 

In checking a will to see that it is fit- 
ted to the situation and purposes of the 
testator one should make sure that, if 
the immediate beneficiaries of the testa- 
mentary trust have no other means of 


[Mr. Mc- 


support, the will contains a provision for 
an annuity pending probate. The estate 
normally is not distributed to the trustee 
for at least seven months and frequently 
is not distributed to the trustee for a 
period of one or more years after the 
death of the testator and in the mean- 
time there may be no way in which the 
trustee can make any payments to the 
life beneficiaries of the trust. 

An outright bequest of an annuity 
pending probate is usually preferable to 
a provision characterizing the trust as 
a maintenance trust. There is much un- 
certainty with respect to the payment 
of income even under a maintenance 
trust, and there is great uncertainty as 
to when a trust is or is not a mainten- 
ance trust. Furthermore, there are prac- 
tical objections to maintenance trusts, 
for example in the difficulty of estimat- 
ing income and in the fact that the trus- 
tee is not in possession of the fund prior 
to ultimate distribution. 

It is usually wise, also, to exclude from 
the trust, and to devise and bequeath 
directly to the wife or husband or other. 
principal beneficiary, the family home 
and any automobile and personal effects. 

It is important, also, in checking adap- 
tation to see that provision is made for 
all proper beneficiaries. Disinheritance 
clauses are now almost universally used 
and care must be taken in appropriate 
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cases to see that after-born children are 
not eliminated by such clauses; but in 
providing for after-born children, per- 
petuities must be guarded against. 

Testators sometimes think of their 
wills as instruments to become effective 
only upon death in old age and forget 
that death may strike sooner than ex- 
pected and therefore neglect to provide 
for parents who may still be living. 


One should also take care that the 
issue of primary beneficiaries are pro- 
vided for in the event of the death of the 
primary beneficiaries; and in this con- 
nection we should not forget the wives 
and husbands of primary beneficiaries. 


Frequently, also, spendthrift provi- 
sions should be included. Here, again, 
is a branch of the law in which there 
has been much confusion. The recent 
decision of the Supreme Court in the 
Canfield cases,* has clarified the law to 
some extent; but the question of what 
would happen if the trust contained a 
valid but partial provision for accumula- 
tion of income is still unsettled. 


The determination of the remaining 
question of whether or not the code sec- 
tion (859) will apply to a trust con- 
taining a valid direction for accumula- 
tion of part but not all of the income will 
depend almost exclusively on whether, in 
the case in which that question arises, 
the court deems it proper to construe 
the section strictly or liberally. 


Practical Workability 


It frequently happens that in the maze 
of technical rules affecting the validity 
of wills the draftsman completely over- 
looks the all-important feature of work- 
ability. I offer a few suggestions, drawn 
from experience, for checking the work- 
ability of a proposed testamentary trust. 

——~ —— -+ 

a. Adequate powers of trustee. It is 
of the very highest importance to pro- 
vide, in the will creating the trust, ample 
powers by which the trustee may admin- 
ister the trust and meet the many chang- 
ing conditions and unpredictable exigen- 
cies that may be encountered. 


*See April 1939 issue, 7rusts and Estates, page 
529. 
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If the trust fund includes a business, 
the power should be expressly given to 
the trustee to conduct that business. 

Power to borrow money on the secur- 
ity of the fund, or without security, 
should be included. Testators sometimes 
object that they do not want the trustee 
to put their trusts into debt, but with- 
out the power to borrow there is no 
power to renew an existing indebtedness 
and property going into testamentary 
trusts is frequently already encumbered. 

Power should also be expressly given 
to the trustee to partition and divide the 
fund in kind among the respective ben- 
eficiaries, not only upon the inception of 
the trust but also upon distribution. 

Power should be given to invest in real 
as well as personal property. It may be 
necessary to take over real property upon 
foreclosure of a mortgage and in the 
event of inflation or threatened inflation 
it may be prudent at some future time 
for the trustee to buy real estate as a 
hedge. 

Power should also be given to retain 
in the trust assets owned by the testator 
in his lifetime, even if those assets are 
not legal for original investments by 
trustees. 

I also believe it advisable to provide 
that the trustee shall not be limited to 
investments legally approved but to ac- 
company that provision with an express 
prohibition against the investment of 
funds of the trust in securities, etc. pur- 
chased from or issued by the trustee or 
any of its affiliates. Such a prohibition 
is already in effect, with respect to na- 
tional banks, in subdivision (a) of sec- 
tion 11 of Regulation F, issued by the 
Board of Governors of the Federal Re- 
serve System; but I find that testators 
like to see the provision written right 
into their wills. One of my reasons for 
waiving the restriction of investment to 
so-called “legals” is to permit hedging 
against inflation. 

Other important powers that should be 
expressly given to the trustee are the 
following: 

The power to sell, exchange, convey, 
lease for terms within or extending be- 
yond the duration of the trust, mort- 
gage, pledge, hypothecate by deed of 





TRUSTS and ESTATES 


trust, and otherwise dispose of any prop- 
erty belonging to the estate; 

To compromise and discount claims, 
notes and other choses in action; to exe- 
cute unlimited proxies on securities held 
in the trust; and to join in reorganiza- 
tion plans and to deposit securities with 
bondholders’ committees. 

—+—- -j- -}— 

b. Avoidance of unwieldy co-trustee- 
ships, etc. Testators frequently wish 
the trustee to be guided by the advice 
of a brother or other relative and sug- 
gest the appointment of a co-trustee 
along with a trust company. Co-trustee- 
ships are always unwieldy, however, and 
frequently very troublesome. If the co- 
trustee becomes incompetent or merely 
old or is disabled by illness or moves to 
a distant city or loses interest or is just 
naturally stubborn, it becomes very dif- 
ficult if not impossible for the corporate 
trustee to carry out the purposes of the 
trust. Occasions arise in the adminis- 
tration of a trust when immediate action 
is necessary. A clause requiring the 
trustee to consult with the brother or 
other person while he is reasonably 
available but leaving final action to the 


judgment of the trustee is usually pre- 
ferable to co-trusteeship. 

—_h— 

c. Elasticity. 

course, be made as elastic as possible in 

order to assist the trustee in meeting 


—%Y-- — he 


The trust should, of 


unexpected situations. Thus emergency 
clauses authorizing the trustee to draw 
upon principal for the benefit of the re- 
cipients of the income should be used 
and should be broad enough to include 
all emergencies and not merely emergen- 
cies arising out of illness. 

An important instrument of elasticity 
in trusts is the power of appointment; 
but powers of appointment should be 
used with great care. General powers 
may result in unexpected estate taxes. 
Alternative provisions must be included 
to take effect in the event of failure of 
the donee of the power to exercise the 
power. The will must require any in- 
strument by which the power is exer- 
cised to be filed with the trustee in order 
that the trustee may know to whom to 
distribute. The inclusion of powers of 
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appointment increases the danger of per- 
petuities. 
~~ -—— -> 

d. Premiums and Discounts; Principal 
vs. Income. Every testamentary trust 
should negative any requirement on the 
part of the trustee to amortize premiums 
and accumulate discounts paid or real- 
ized in the purchase and sale of securi- 
ties. Such a provision saves much te- 
dious bookkeeping; and premiums and 
discounts average out fairly well in the 
long run. In California, in the absence 
of specific direction in the will, the trus- 
tee is required to amortize premiums 
(Estate of Gartenlaub, 185 Cal. 648, 198 
P. 209) but is not required to accumulate 
discounts (Estate of Gartenlaub, 198 Cal. 
204, 244 P. 348). 

With respect to allocation of accretions 
and disbursements to principal and in- 
come, I avoid the practice of setting out 
detailed rules and prefer the practice of 
giving a broad discretion to the trustee. 
I find it impossible to foresee all contin- 
gencies, especially in view of the fre- 
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quent changes in the practices of corpo- 
rate finance. 
+ —-+ -+ 

e. Complete disposition. It is impor- 
tant, especially in trusts of long dura- 
tion, to see that there are contingent 
alternate beneficiaries and that all ulti- 
mate remainders are disposed of. 

f. Pay to or expend for. The trustee 
should always be authorized to expend 
or apply income and annuities for minors 
and for adult beneficiaries who may be- 
come incompetent, in order to avoid the 
double expense of guardianship. A simple 
expedient which may be used to accomp- 
lish that purpose is merely to say “pay 
to or expend for,” instead of merely 
“pay to,” in directing the distribution 
of income and annuities to beneficiaries. 
In some cases, however, it may be ad- 
visable to limit the power of application 
by a separate clause to minors and in- 
competents. 

g. Exoneration of trustee. If benefi- 
ciaries are to change upon the happen- 
ing of events that may be concealed from 
the trustee it is advisable to include an 
exoneration clause exempting the trustee 
from liability for failure to act upon the 
change in the event that the trustee in 
good faith and without negligence fails 
to become aware of the happening of the 
event. 

h. Death and transfer taxes. Though 
the California Inheritance Tax Act has 
now been amended to provide for the 
payment of California Inheritance Taxes 
out of principal of the trust, it is still 
advisable to include a general clause au- 
thorizing the payment out of principal 
of all death taxes and transfer taxes. 
If taxes to be charged to a particular 
beneficiary must be taken from income 
the beneficiary may be deprived of ne- 
cessary income over a long period. 

i. Gifts in specific amounts. In check- 
ing a testamentary trust it is advisable 
to check the gifts included in the trust 
and also the specific bequests and lega- 
cies preceding the trust. Usually the 
trust fund is the residue of the estate; 
if gifts are made in terms of absolute 
amounts, shrinkage of the estate be- 
tween the time of the execution of the 
will and the time of distribution of the 
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estate may defeat the entire plan and the 
most important wishes of the testator. 

This result can be avoided either by 
restricting all gifts to percentages or by 
giving specified amounts but including 
a general provision that in the event of 
shrinkage the specific bequests and lega- 
cies shall not exceed a certain percentage 
of the net estate and shall be reduced 
proportionately.. There are occasions, 
however, where, in order to make the in- 
come tax payable by the trustee rather 
than by the principal beneficiary, it is 
advisable to direct the trustee to pay 
a specified annuity to the principal ben- 
eficiary instead of merely paying over 
the income as such. 

Se i 

j. Interest on Legacies. Another good 
provision to conserve the residue in case 
of delay in probate is a provision that 
legacies shall not bear interest prior to 
distribution. 

k. Birth dates of minor beneficiaries. 
A very common practice is to direct the 
trustee to distribute shares of the trust 
fund to children upon their attainment 
of a certain age; and a very common 
oversight which should be avoided is the 
failure to include in the will for the in- 
formation and guidance of the trustee a 
statement of the dates of births of such 
children. 

l. Consolidation of assets. I believe 
it to be advisable to permit the trustee 
to keep the entire trust fund together, 
even where there are several beneficia- 
ries, in order to facilitate investment and 
especially to obtain diversity of invest- 
ment, except in instances where segre- 
gration of income taxes among the bene- 
ficiaries is an important item. Even 
where separate trusts are provided for, 
as for children upon the death of the 
widow, the will may direct that the trus- 
tee be not required to make a physical 
segregation of assets until the time of 
distribution. 

> —- -+ 

m. Putting wife to election. During 
the life of the testator the entire estate 
consisting of his separate property and 
the community property of himself and 
his wife is usually managed as a unit; 
and it is usually the desire of the hus- 
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band that all of the community property 
go into the trust for the benefit primar- 
ily of his wife and children. At the 
time, the wife, like the husband, usually 
appreciates the advantage of keeping the 
estate together and the danger of turn- 
ing half of it over to her inexperienced 
management. It sometimes happens, 
though, that after the husband’s death, 
the wife changes her mind and demands 
her half of the community property free 
of the trust. Such a division, if made, 
ruins the trust; and the half taken by 
the wife is usually soon dissipated. 

The effectiveness of a husband’s devise 
of the wife’s community property de- 
pends on the doctrine of election; and 
the doctrine of election has nothing to 
do with the nature of the husband’s in- 
terest in community property. The hus- 
band does not have and never has had 
such an interest in community property 
as to enable him to make even a void- 
able testamentary disposition of his 
wife’s share. 

The doctrine of election rests on estop- 
pel and is simply that a devisee or lega- 
tee, whether a wife or some other person, 
cannot accept benefits under a will and 
at the same time deny the testator’s title 
to property bequeathed or devised there- 
by to others. 

Thus the true object of a _ so-called 
“waiver” by a wife of her community 
rights, which is frequently attached to 
wills, is to bind the wife in advance to 
an election to take under the will rather 
than in derogation thereof. Such a doc- 
ument is therefore more properly denom- 
inated a “consent” than a “waiver.” 
Where the consent of the wife to the 
inclusion of her share of the community 
property in the husband’s will is support- 
ed by a consideration, the wife will not 
be permitted to elect to take the com- 
munity property in derogation of the 
will after the death of the husband 
(Estate of Wyss, 112 Cal. App. 487, 297 
Pac. 100). It should be noted, however, 
that in Estate of Wyss the will contained 
an election clause as well as having the 
consent of the wife attached. 

There is a certain danger in using this 
method of assuring the wife’s election to 
take under the will; for unexpected and 
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unwanted results may follow. The will 
and the consent constitute together a 
contract (Estate of Wyss); and a con- 
tract is binding on both parties. Fuller 
v. Nelle, 12 Cal. App. 2d. 576, 55 P. (2d) 
1248. Another possible danger in ob- 
taining the written consent of the wife 
in advance, especially where the “waiver” 
form is used, is that the consent and the 
will together may be interpreted as a 
contract changing the property from 
community property to separate proper- 
ty, in which event the tax exemptions of 
the community property may be lost. So 
far as I know that point has never yet 
been raised. 


I deem it much safer to rely solely 
upon the doctrine of election. Care should 
be taken, however, to be sure that the 
wife is actually put to an election so 
that she cannot change her mind when 
the husband is gone. Thus it must clear- 
ly appear in the will that the husband 
intended to include the wife’s share of 
the community property and, also, either 
the will must be silent as to what will 
happen if the wife claims her community 
property in derogation of the will or it 
must clearly appear in the will that in 
the event of such claim the provisions 
for the wife, with perhaps minor excep- 
tions, shall be forfeited. 


The will must not provide that in the 
event of the wife’s claiming community 
property in derogation of the will the 
value of the property so claimed by her 
shall be deducted from the trust; for 
she would then not be put to an election 
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at all but could claim both her half of 
the community property and the reduced 
benefits under the will; and the dispute 
as to what is and what is not community 
property can develop into litigation both 
expensive and bitter. 





+ * * 

n. Certainty and clarity. Last, but 
not least, let me recommend the virtue of 
certainty and clarity. In drawing or 
checking a testamentary trust be sure 
that no provision is susceptible of two 
inconsistent meanings; be sure that the 
meaning of every provision is crystal 
clear; be sure that no provisions con- 
flict with each other; be sure that every- 
thing intended is expressed and that 
nothing is expressed that is not intended. 
Use general expressions where possible; 
but express every intention. Use enough 
words to accomplish these purposes. 

Brevity is a virtue when not overdone; 
but ambiguity is a crime, especially in a 
testamentary document. It is no econ- 
omy to save a word, a line or a page in 
a will at the expense of volumes of cor- 
respondence and court records and briefs, 
in controversies and litigation to follow, 
when the testator is dead. 


California Bankers Elect Officers 


A. R. Thomas, executive vice president of 
the First Trust & Savings Bank at Pasa- 
dena, Calif., has been elected president of 
the California Bankers Association. He suc- 
ceeds E. V. Krick, vice president and cash- 
ier of the American Trust Company at San 
Francisco. A. J. Gock, vice chairman of the 
board of the Bank of America, N. T. & S. 
= San Francisco was elected vice presi- 

ent. 


RE Eee is 
Blaine B. Coles 


The trust fraternity lost a truly fine and 
courageous leader and thousands of its 
members a loyal friend of great personal 
charm, in the death on June 12th of Blaine 
B. Coles of Portland, Oregon. His brilliant 
and diplomatic discharge of the duties of 
the highest position of his profession— 
Presidency of the Trust Division of the 
American Bankers Association—will leave 
its indelible impression. 

Also a figure of national prominence in 
religious circles, he was elected to the na- 
tional council of the Episcopal Church and 
acted as chancellor of the Oregon diocese. 

Typifying the 

best in trustee- 

ship, Blaine 

Coles combined 

with his work 

as vice presi- 

dent and trust 

officer of the 

First National 

Bank, many 

civic activities, 

including pres- 

idency of the 

Portland Jun- 

ior Symphony 

Orchestra, hos- 

pital trustee, 

BLAINE B. COLES vestryman and 
mission organizer, besides directorship in 

business concerns. 

Bern at Columbus, Wis., in 1894, and later 
going to Oregon where he took the law de- 
gree at the University, he engaged in prac- 
tice before joining the Security Savings & 
Trust Co. as counsel in 1917 and becoming 
trust officer four years later. 

Indicative of the broad energy and inter- 
ests of the man it is interesting to note that 
he won recognition as an amateur astrono- 
mer, botanist, and was an accomplished or- 
ganist. Death followed an inflammatory ill- 
ness beginning a year ago, although he was 
characteristically active until recent weeks, 
and brought to a close a life of rich useful- 
ness to profession, community and nation. 


Obituary 


E. H. Sensenich, vice president of the 
United States National Bank, died this 
month in Turner, Oregon. He entered the 
banking business in Philadelphia in 1899,. 
and came to Portland, Oregon, in 1911. 





Valuation of Securities Under the Federal 
Estate Tax Law 


Considerations in Applying Reasonable Rather Than Arbitrary Rule 


DAVID TANNENBAUM, ESQ. 
Swarts and Tannenbaum, Los Angeles, Calif. 


NDER Section 202A of the Revenue 
Act of 1935 the executor may elect 
to have the value [of the estate] deter- 
mined as of the date of death or one 
year after decedent’s death, excepting 
that if the latter method is used, prop- 
erty sold, exchanged, or otherwise dis- 
posed of shall be included at its value at 
the time of the distribution, sale or ex- 
change; and the value of the property 
which is affected by mere lapse of time 
shall be taken as of the date of death 
with an adjustment for the difference 
in value as of the latter date not due to 
mere lapse of time. 
Article 10 of Regulations 80 provides 
that the value of every item is “the fair 
market value,” and 


“the fair market value is the price at 
which the property would change hands 
between a willing buyer and a willing 
seller, neither being under any compul- 
sion to buy or to sell. The fair market 
value of a particular kind of property in- 
cludable in the gross estate is not to be 
determined by a forced sale price or by 
an estimate of what a whole block or ag- 
gregate would fetch if placed upon the 
market at one and the same time. Such 
value is to be determined by ascertaining 
as a basis the fair market value as of the 
applicable valuation date of each unit of 
the property .. .” 


This regulation is fair excepting as 
it provides for the determination of the 
fair market value by valuing each unit 
as the basis for determining the value 
of the whole. No definition [of market 
value] is given under the California In- 
heritance Tax Act of 1935. 

This subject may for convenience be 
divided into— 


From address before Annual Meeting of Trust 
Division, California Bankers Association, May 25, 
1939. 


. Small Units. 
2. Large Blocks. 
(a) Control of the corporation, 
(b) Sufficient to depress the market if 
sold at one time. 


Listed Stocks—Market Value 


California has adhered strictly to the 
rule that stock market quotations are to 
be applied in all instances to securities, 
if listed, as of date of death, without 
reference to whether the units were. 
small or large blocks. 


But in the Estate of Spitley, 124 Cal. 
App. 642 (1932), there were involved 
2400 shares of preferred and 22,300 
shares of the common stock of Richfield 
Oil Company. The value of the stock on 
the stock exchange had declined consid- 
erably since the date of death. The ap- 
praiser valued the preferred stock at 
21% dollars per share and the common 
at 255% dollars per share, these being 
the stock exchange quotations on the date 
of death. The estate filed objections. 


The Court held that the “value of the 
securities in question is the value at the 
time of the death of the decedent and 
any subsequent appreciation or deprecia- 
tion in their value is immaterial so far 
as the issues here are concerned. Estate 
of Hite, 159 Cal. 392 (1911).” 


The Court further said: 


“|. . but we are aware of no authority 
which holds that stock exchange prices 
are conclusive evidence of value. 

If information, believed by those who re- 
ceive it to be true, but which is in fact 
substantially false and misleading, caused 
prospective buyers and sellers of a corpo- 
rate security to form similar erroneous 
conclusions as to the value of the stock 
and, relying thereon, a substantial num- 
ber of sales were made on that basis, the 
selling price on the stock exchange would 
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not be a proper index of the true value 
of the security, and the same might be 
said if the selling price was the result 
of deliberate juggling, wash sales or oth- 
er device intended to fix the buying and 
selling price at a figure other than the 
true value of the security.” 


This was the first California Inherit- 
ance tax case, so far as I know, to allow 
a departure from the stock market quo- 
tations for any reason whatsoever. 

I am somewhat skeptical concerning 
the Court’s attempt to distinguish “true 
value” from “market value” by referring 
to the right apparently to show juggling, 
wash sales, and so forth, as indicating 
the stock market quotation not to have 
been the true market value. We may 
conclude that the Court held where fraud 
was used in the manipulation of the stock 
market quotation, evidence in California 
might be introduced from which the 
Court would determine the fair market 
value at a price other than the stock 
market quotation. 

The [Federal] regulation in 10C pro- 
vides that: 


“the value of stocks and bonds liste 
upon a stock exchange shall be obtained 
by taking the mean between the highest 
and lowest quoted selling price upon the 
valuation date. 

“In exceptional cases in which it is es- 
tablished by clear and convincing evi- 
dence that the value per bond or share 
of any security determined upon the basis 
of selling or bid and asked prices as 
herein provided does not reflect the fair 
market value thereof, other relevant facts 
and elements of value will be considered 
in determining the fair market value. 
The size of holdings of any security to 
be included in the gross estate is not a 
relevant factor and will not be consid- 
ered in such determination.” 


Obviously, then, where small blocks 
are involved, the Commissioner would 
adhere strictly to the stock market quota- 


tions as the best evidence of value. 


Listed Stocks—Large Blocks 


Where large blocks are concerned, the 
so-called “Blockage Rule” has been urged 
by taxpayers upon the theory that a large 
block of stock, if sold at one time, would 
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have depressed the market to a point 
below the price obtainable for a small 
number of shares. The government has 
consistently resisted the so-called “Block- 
age Rule.” 


In Safe Deposit & Trust Company of 
Baltimore, Executor, v. Commissioner,} 
35 BTA 259, where the decedent had 
about 5% of the total issue of Atlantic 
Coast Line railroad, and approximately 
44% of the total issue of Atlantic Coast 
Line Company, the Commissioner valued 
both securities at $44 per share. The 
taxpayer contended for $30 per share, 
and the Board, subsequently upheld by 
the Circuit Court, 95 Fed. (2d) 806, 
valued the securities at $35 per share. 
The Board stated: 


“This conclusion has not been arrived 
at by any dogmatic recognition or non- 
recognition of any so-called ‘blockage’ 
rule, i.e., that a large block of shares of 
one kind is ipso facto to be valued with 
or without relation to the value of one 
share in a smaller block. ‘Blockage’ is 
not a law of economics, a principle of 
law, or a rule of evidence. If the value 
of a given number of shares is influenced 
by the size of the block, this is a matter 
of evidence and not of doctrinaire as- 
sumption.” 


A number of other cases have been 
handed down where the so-called “Block- 
age Rule” was involved in listed securi- 
ties.? 


We see that the Treasury Department’s 
regulations were not followed in impor- 
tant cases where large blocks were in- 
volved, and from the language of the 
Court, we are led to the conclusion that 
any relevant evidence may be introduced, 
in addition to the stock market quota- 
tions. The intrinsic value of the prop- 
erty is not the market value. Boyd v. 
Wyly, 124 U. S. 91. We might conclude, 
then, with reference to this phase of our 
subject, that the question is one of fact. 
The value of a large block may easily, 
particularly if it represents control of 


1. Reported in March 1937 Trust Companies, 
page 387. 


2. See discussion in January 1939 issue, Trusts 
and Estates, page 129. 
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the corporation, be greater than the 
stock market quotation, In re: Kier, 28 
BTA 633, or it may be lower, where 
the block is sufficient to depress the mar- 
ket, if sold. 


Unlisted Securities 


Unlisted securities may be classified 
in the following manner: 


1. A closed corporation in which there 
have been no sales. 


2. A closed corporation in which there 
have been a few sales. 

3. The valuation of minority interests 
in a closed corporation. 


In Estate of Felton, 176 Cal. 663 
(1917), the decedent owned 728 shares 
of the capital stock of the Felton Corp- 
oration, a family corporation, having a 
$200,000. capital divided into $100 
shares. There was some expert testi- 
mony regarding the market value of var- 
ious items of property owned by the 
corporation. The Court said: 


“But the Felton Company is a close 
family corporation. Its shares of stock 
have never been upon the market and 
they have never been sold privately. Ac- 
cording to the views of respondent (in- 
heritance tax appraiser) the only way to 
establish the market value of such shares 
of stock is to ascertain the value of the 
property which they represent, assigning 
to each share its proportionate worth. 
This is the method of determining market 
value which has been adopted in New 
York and approved by the courts ... We 
are in accord with respondent’s theory 
that under the circumstances of this case 
the method of reaching the value of the 
shares of stock which was adopted was 
the proper one. 

“There is no force in appellant’s (Tax- 
payer) contention that the stock is of 
less value because we are here concerned 
with a minority interest. Appellant 
owns a majority of the stock, the other 
shares belonging to his sister. While the 
particular stock subject to the tax is less 
than half of the issue, appellant, as its 
possessor, is not under the disadvantages 
that sometimes confront holders of 
minority interests.” 


The comforting Federal case holding 
differently from the Felton case, is 
Weber v. Rasquin, Collector of Internal 
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Revenue, where the trial court was direc- 
ted by the U. S. Circuit Court of Ap- 
peals, Second Circuit,* to consider: de- 
cedent’s fractional share; expenses of 
liquidation of corporate assets; and earn- 
ing power and dividend paying capacity 
of the stock. The Weber case, it seems 
to me, lays down the correct rule in a 
corporation in which there have been 
no sales of the stock. 


In the Estate of Jacob Fish, 1 BTA 
802, the Board held that where the stock 
is so closely held that it cannot be valued 
upon the basis of sales in an open mar- 
ket, its value is to be determined upon 
the basis of the assets underlying the 
capital stock and the earnings of the 
corporation. This, too, presents a proper 
rule. 

If there are restrictions on the sale of 
the shares, then the contract values and 
not the market values are to be taken 


*Reported in 38-2 U. S. T. C., paragraph 93381, 
decided January 9th, 1939. 
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by the appraiser. See Helmholz, 28 
BTA 165. 

Good will has been considered, earn- 
ings, opinion concerning future earnings, 
volume of business, and all other factors 
which should be considered to determine 
value. Good will has been valued most 
frequently by formulas presented by ac- 
countants. Johnson v. Commissioner, 11 
BTA 534, affirmed in 51 Fed. (2d) 1075. 

In the Matter of Foster, 263 N. Y. 
639, the Surrogate in determining the 
value of a large block of stock held by 
a minority stockholder, said “The posi- 
tion of a minority stockholder in.a corp- 
oration whose shares are closely held and 
are not dealt in on any exchange is such 
as to make book value most unlikely, if 
not impossible.” 


Closed Corporation in Which There 
Have Been a Few Sales 


In Estate of Goodhue, 127 Cal. App. 
283 (1932), there were outstanding 10,- 
000 shares of stock of which decedent 
owned approximately 1/10th. The shares 
were appraised by the inheritance tax 
appraiser at the book value of $210. per 
share, and upon objections by the estate, 
the Court fixed the value at $100. per 
share. It was found that in eleven years 
prior to death, there were 17 sales, three 
of them being in the year in which de- 
cedent died, of which two were of five 
shares each. The total number of sales 
over eleven years aggregated some 1600 
shares. 

The appraiser refused to consider 
sales of the shares made before or after 
the death of the decedent upon the 
ground that isolated sales of closely held 
stock do not establish a market value, 
and that under the Estate of Felton the 
only method which may be used to estab- 
lish market value of closely held stock 
is to ascertain the value of the property 
which they represent and assign to each 
share its proportionate worth. The court 
said, citing Union Trust Co. v. Heiner, 
19 Fed. (2d) 362, “taking all factors into 
consideration,” that the company “... 


3. See discussion in April 1939 Trusts and Es- 
tates, page 470. 
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had come to the crest of its operation; 
it was on the decline; it was beginning 
to lose money at the time of death of 
decedent.” The Court also considered 
other cases, “ ... taking into considera- 
tion not only the value of the property 
of the corporation, but also this constant 
stream of sales flowing over a period of 
years.” 

Thus, the California case in this in- 
stance departed from the strict rule in 
the Felton case, and adopted the rule of 
reason. 


Federal Courts Consider All Factors 


The Federal Courts and the Board of 
Tax Appeals have held in any number of 
cases that the good will, the character of 
the business; the earnings, dividend pay- 
ments; opinion evidence, etc. are all to 
be considered. 

In Haughton v. Commissioner, 71 Fed. 
(2d) 656, the Commissioner took the 
average income of the closed corporation 
for five years and then appraised the 
tangible property for the same period. 
He then deducted from the average in- 
come 8% of the value of all of the tan- 
gible property. The remainder of the 
income he then capitalized at 15% and 
took that as the value of the intangibles. 
He then added the tangibles to the value 
of the intangibles thus obtained, and the 
total represented his value. 

As to the effect upon a business by 
reason of the death of one of its impor- 
tant executives, I refer you to Newell v. 
Commissioner, 25 BTA 773, 66 Fed. (2d) 
106, and to those interesting cases where 
insurance is paid to a corporation upon 
policies carried on important executives 
whose loss to the corporation may far 
outweigh the cash received from the in- 
surance companies by reason of their 
death. 

In the cases of Lomb v. Sugden, 82 
Fed. (2d) 166, and Boston Safe Deposit 
Co. v. Commissioner, 30 BTA 679, in 
which stock purchase agreements were 
considered, the holding was that the re- 
stricted prices contained in the agree- 
ments and not the market value, free of 
the restrictions, should prevail. 

I have attempted to show that the rule 
of reason and not an arbitrary method 


















































should prevail, and that the Courts, State 
and Federal, are cognizant of the fact 
that “taxation as it has been many times 
said is eminently practical,” and as such, 
all factors tending to show the true mar- 
ket value should be considered. 

The United States Supreme Court, in 
Standard Oil Co. v. Southern Pacific 
Company, 268 U. S. 146, at page 156, 
said: “The ascertainment of value is 
not controlled by artificial rules, it is 
not a matter of formula but there must 
be a reasonable judgment having its 
basis in a proper consideration of all 
relevant facts.” 

I believe it to be the duty of the execu- 
tor to give heed to the valuation placed 
upon securities, whether listed or unlist- 
ed, and to consider all of the legal prin- 
ciples outlined in these remarks so that 
a fair and true market value might be 
determined, and not one which is simply 
the result of an arbitrary method, and 
which results in an unfair determination. 


Statistics of Income 


Data from the “Statistics of Income for 
1937, Part 1,” compiled from individual in- 
come tax returns filed during 1938, and pre- 
pared under the direction of Commissioner 
of Internal Revenue Guy T. Helvering, were 
recently made public by Secretary Morgen- 
thau. The report will be released later. 

The returns with net income for 1937 
numbered 6,350,148 of which 3,371,443 were 
taxable and 2,978,705 nontaxable. As com- 
pared with the number of returns with net 
income for 1936, the total number of re- 
turns increased by 17.3 percent, the number 
of taxable returns increasing by 17.8 per- 
cent. 

Aggregate net income shown on the 1937 
returns is $21,238,574,163, an increase of 
10.4 percent, the net income on taxable re- 
turns of $15,264,162,417, representing an in- 
crease of 7.4 per cent. The tax liability re- 
ported on taxable returns is $1,141,618,744, a 
decrease of 6.0 per cent. 

Income from fiduciaries rose from $826,- 
184,000 in 1936 to $830,772,000 in 1937. These 
figures do not include taxable interest on 
obligations of the United States. 

The bulk of the tax is paid by the net in- 
come class of $10,000 to $150,000, which rep- 
resented only about 4 per cent of the total 
number of taxpayers and 24 per cent of total 
net income yet paid almost 57 per cent of 
the total tax. 
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Analysis of Probate Proceedings 


As this Committee was appointed less 
than sixty days ago, it has not had suf- 
ficient time to make a thorough study of . 
its task. The scope of its activity was 
to consider the advisability of conduct- 
ing an analysis of probate proceedings in 
some of the larger communities of the 
state, from the standpoint of achieving 
beneficial results for all member institu- 
tions. 


It is our conclusion that valuable in- 
formation may be obtained from such 
an analysis, for the purpose of determin- 
ing two important factors: 


1. The extent of potential court trust 
business available to corporate fiducia- 
ries. 

2. Whether there is any class or group 
of individuals, professional or otherwise, 
who are performing fiduciary functions 
regularly. 


Such an undertaking would appear to 
involve considerable work, and we sub- 
mit that the members of this Committee 
could not devote the necessary time. This 
would have to be undertaken by one or 
more individuals especially employed for 
that purpose. It is our opinion, how- 
ever, that the cost would be nominal, 
when compared to the benefits to be 
derived. 


H. M. Bardt, chairman, Committee on 
Analysis of Probate Proceedings, Trust 
Division, California Bankers Assn., 
May 24, 1939. 
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State Taxation of Estate and Trust Income 
The Importance of Residence of Settlor, Fiduciary and Beneficiary 


FRANK M. KEESLING 
Franchise Tax Counsel, Franchise Tax Commission, State of California 


T HAS long been recognized that the 

states may tax the income of both res- 
idents and non-residents from property 
and activities within their borders. 
Their power to tax the income of resi- 
dents from property and activities be- 
yond their borders has recently been sus- 
tained.2 Most states, including Califor- 
nia, have exercised these powers to the 
utmost and thus not only tax all income 
from sources within the state whether 
derived by residents or non-residents, 
but also tax residents on income from 
extra-territorial sources as well. Many 
of them, however, have avoided the 
double taxation of the same income 
which might otherwise result, by the al- 
lowance of credit for taxes paid other 
states. The carefully considered and 
pre-eminently liberal credit provisions of 
the California Personal Income Tax Act?® 
make it notable in this respect. 


In the fields of inheritance, estate and 
gift taxation, the term “residence” is 
invariably identified with domicile. In 
income taxation, however, although “res- 
idence” generally includes. “domicile,” it 
frequently is given a broader definition. 
In a number of states, the term is de- 
fined as meaning domicile, but in a ma- 
jority of states “resident” includes as 
well persons who are in the state for a 
specified length of time, usually six or 
seven months during the taxable year 
and who maintain a permanent place 
of abode therein, or, as in California, 
who are in the state for other than 


From address before Annual Meeting of Trust 
Division, California Bankers Association, May 25, 
1939. 


1. Shaffer v. Carter (1920) 252 U. S. 87. 

2. Lawrence v State Tax Commission (1932) 286 
U. S. 276; New York ex rel. Cohn v. Graves, 
(1937) 300 U. S. 308. [See September 1936 
Trust Companies, page 404.] 

3. See Sec. 25, Cal. Stats. 1935, Ch. 329, as 
amended by Cal. Stats. 1937, Ch. 668. 


temporary purposes. In a few states 
the term is undefined, and in two, New 
York and California, persons, although 
domiciled within the taxing states, are 
nevertheless classed as non-residents un- 
der certain circumstances.* 


The complications in the state taxa- 
tion of estate and trust income arise 
primarily from the fact that there are 
three sets of parties to be reckoned with, 
the decedent or the settlor, the fiduciary 
and the beneficiary, the residence status 
of any one of which may have important 
bearing on the taxability of income. 


Where Decedent Was Resident 


Where the decedent, in the case of an 
estate, was domiciled in the state at the 
time of death, it appears clear that the 
state has jurisdiction to tax the entire 
income of the estate during the period 
of administration of probate even though 
the income was derived from sources 
without the state and even though the 
fiduciary and beneficiaries are non-resi- 
dents. Jurisdiction to tax in such cases 
is founded upon the fact that the estate 
is probated under and the will interpre- 
ted according to the law of the state of 
domicile of the decedent. Whether or 
not the state also has jurisdiction to tax 
the income where the decedent was a 
resident of, but not domiciled in the 
state at the time of death is an open 
question. Whether or not the state 
should tax the income in either of these 
cases is likewise questionable. 


4. Since 1935, individuals, even though domiciled 
in New York, are not classed as residents if 
they maintain no place of abode there, and if 
they maintain a place of abode outside the 
state and if they spend in the aggregate not 
to exceed thirty days of the taxable year in 
New York. N. Y. Laws 1935, Ch. 286, Since 
1937, individuals who are in some other state 
or country for other than temporary or transi- 
tory purposes are not classed as residents of 
California even though domiciled therein. 
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Where the income is currently distrib- 
uted or distributable to the beneficiaries, 
it is properly taxable to them by the 
states in which they reside. The double 
taxation which would result from also 
taxing the income in the state of domi- 
cile or residence of the decedent scarcely 
seems justified. Where the income of 
an estate is accumulated and the income 
was taxable to the decedent during his 
lifetime, it is arguable that the state of 
residence might very well continue to 
tax the income until the estate is distrib- 
uted. Although the California act pro- 
vides that the entire income of an estate 
is taxable if the decedent was a resident, 
in the computation of the income a de- 
duction is allowed for all income distrib- 
uted or distributable to the beneficiaries. 


Furthermore, income distributed or 
distributable to non-resident beneficia- 
ries is taxable to them only to the extent 
derived by the estate from sources with- 
in the state. Thus income currently dis- 
tributed or distributable to non-resident 
beneficiaries not derived from sources 
within this state is exempt from taxa- 
tion under the act, both to the estate and 
the beneficiaries, but income which is ac- 
cumulated is taxable in its entirety to 
the estate if the decedent was a resident. 
The California law, therefore, is in ac- 
cord with the foregoing views. 


Trusts With Diversity of Residences 


Somewhat different considerations ap- 
ply in the case of trusts where the settlor 
is a resident and the other parties are 
non-residents. The California Act, in 
conformity with the Federal Act upheld 
in Corliss v. Bowers,® provides that the 
income of revocable trusts, whether ac- 
cumulated or distributed, is taxable to 
the settlor where the settlor is a resident. 
The act likewise parallels the Federal 
Act, upheld in Burnet v. Wells® and 
Douglas v. Wilicuts,? in providing that 
income used or accumulated for the ben- 
efit of the settlor is taxable to him. Since 
no exceptions are made, it follows that 
resident settlors are taxable on all the 
income of revocable trusts, and on all the 


5. (1930) 281 U. S. 376. 
6. (1933) 289 U. S. 670. 
7. (1935) 296 U. S. 1. 
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income of irrevocable trusts used or ac- 
cumulated for the benefit of the settlor, 
regardless of the residence of the bene- 
ficiaries or the source of the income. The 
validity of the California Act in these 
respects is not open to question. 

The residence of the settlor of an irre- 
vocable trust, of course, has no bearing 
on the taxability of the income of the 
trust from sources within California for 
such income is taxable either to the ben- 
eficiaries or the fiduciary, depending 
upon whether distributed or accumulated, 
irrespective of the residence of the par- 
ties. Whether or not the residence of 
the settlor itself gives the state juris- 
diction to tax the income from intan- 
gibles and from sources without the state 
is a matter which is far from settled. 


As in the case of estates, California 
has never, as a matter of policy, attempt- 
ed to tax such income where it was cur- 
rently distributed or distributable to non- 
resident beneficiaries. The 1935 Act, 
however, provided that where the income 
was accumulated, it was taxable to the 
trust. Grave doubts as to the validity 
and propriety of this provision led to 
its abandonment in 1937. Thus, under 
the present law the taxability of income 
of irrevocable trusts is in no wise affect- 
ed by the residence of the settlor, unless 
accumulated or used for his benefit. 


Instances in which the taxability of in- 
come of an estate depends on the resi- 
dence of the executor or administrator, 
i. e. where the executor or administrator 
is a resident and all other parties are 
non-residents and the income is from in- 
tangibles or from_ extra-territorial 
sources, occur only rarely since generally 
the decedent and the fiduciary are resi- 
dents of the same state. Whether or 
not the residence of the fiduciary alone 
affords jurisdiction to tax the income of 
the estate is questionable inasmuch as 
he acts as an officer of the probate court 
in the state of domicile and unlike a trus- 
tee does not obtain title to the corpus.® 


8. See Traynor, State Taxation of Trust Income, 
22 Iowa Law Review 268, 278, footnotes 23 
and 24. [Excerpts published in May 1937 
Trust Companics, page 616.] 

. See Sec. 300 Cal. Prob. Code providing that 
upon death title to the property vests im- 
mediately in the beneficiary. 
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In any event, it seems incongruous to 
tax the income of a non-resident dece- 
dent’s estate derived from intangibles or 
from sources without the state, where 
all of the beneficiaries are non-residents 
merely because the decedent appointed a 
resident to serve as his executor during 
the temporary period of administration 
or probate. Although the act at present 
provides for taxing the entire income in 
such cases if accumulated, it might very 
well be amended. 


Taxability of Trust Income As Affected 
by Residence of Trustee 


Since the trustee of property is the 
legal owner thereof, it is probable that 
where property is placed in trust with a 
California trust company or a California 
resident the state obtains jurisdiction to 
tax the entire income therefrom regard- 
less of whether the trust is revocable or 
irrevocable and regardless of whether 
the income is accumulated or distributed 
or derived from sources within or with- 
out the state.!° The extent to which the 
state should, as a matter of policy, exer- 
cise its power to tax such income is 
problematical. 


In the case of revocable trusts, and in 
the case of income used or accumulated 
for the benefit of the settlor, the act as 
originally enacted simply parallelled the 
Federal law and provided that the in- 
come was taxable to the settlor irrespec- 
tive of his residence and the source of 
the income. Thus the original act pro- 
vided for taxing resident settlors on all 
income from revocable trusts and on all 
income used or accumulated for the ben- 
efit of the settlor, and for taxing non- 
resident settlors on trust income derived 
from sources within the state. These 
provisions seem unobjectionable if the 
state is to adopt the Federal policy of 
taxing trust income to the settlor. 


The original act, however, in terms 
provided for taxing non-resident settlors 
on income from California trusts, i. e. 
trusts where the trustees are California 
residents, even though derived from in- 
tangibles or from sources without the 
state. As will be seen presently, the 


10. Ibid footnote 7 above. 
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state has generally adopted the policy 
of not taxing non-resident beneficiaries 
of irrevocable California trusts on in- 
come derived from intangibles and extra- 
territorial sources. It appears somewhat 
inconsistent to pursue a different policy 
in the case of non-resident settlors. Ac- 
cordingly, in 1937, the act was amended 
to provide that the entire income from 
revocable trusts and income used or ac- 
cumulated for the benefit of the settlor 
is taxable to the settlor only if he is a 
resident. 


Where the settlor is a non-resident 
the income taxable to him is limited to 
income of the trust derived from sources 
within the state. The remainder of the 
income, i. e. income from intangibles 
and income from property located out- 
side the state, is taxable either to the 
trust or the beneficiaries, depending on 
whether it is accumulated or distributed. 


Source of Income 


In the case of irrevocable trusts where 
the trustee is a California trust company 
or a resident of the state, the Act has 
consistently provided that the tax ap- 
plies to the entire income which is ac- 
cumulated regardless of its source, 
whether from within or without the 
state. The act has also consistently pro- 
vided that, with the exception of income 
taxable to the settlor, income currently 
distributed or distributable to resident 
beneficiaries is taxable to them in its 
entirety likewise irrespective of its 
source. Under the Act as originally en- 
acted, the taxability of income currently 
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distributed or distributable to non-res- 
ident beneficiaries depended on its class- 
ification as “income derived from sources 
within this State,” a phrase which was 
undefined. 

The decision in Senior v. Braden" indi- 
cates that the interest of the beneficiary 
of a trust is in rem, i. e. is an interest in 
the trust property itself and not simply 
an in personam claim against the trustee. 
Accordingly, income of non-resident ben- 
eficiaries unquestionably is income from 
sources within the state to the extent 
derived by the trust from real or tan- 
gible personal property located within 
the state, and is equally clearly not in- 
come from sources within the state to 
the extent derived from land or tangible 
property located outside the state. 


Whether or not income of non-resident 
beneficiaries of California trusts consti- 
tutes income from sources within the 
state where the corpus of the trust con- 
sists of intangible personal property is 
a question which early arose in the ad- 
ministration of the act. On the one 
hand, it is arguable that since the legal 
title to and control over the property 
is vested in a California trustee, the 
property has a situs for taxation in the 
state to the same extent as if it were 
real estate or tangible personal property 
permanently located here. 


On the other hand, it is arguable that 
the fact that the trustee has legal title 
to and control over the property simply 
gives the property and the income there- 
from a situs for taxation to the trustee 
in the state of the trustee’s residence 
and does not in any way confer upon 
that state jurisdiction to tax the interest 
therein of non-resident beneficiaries or 
the income derived from such interest. 
Under this view the interest of the bene- 


- (1935) 295 U. S. 422. 

. Farmer’s Loan and Trust Company v. Min- 
nesota (1930) 280 U. S. 204; Baldwin v. Mis- 
souri (1930) 281 U. S. 586; First National 
Bank of Boston v. Maine (1932) 284 U. S. 
312. 

- In re Brown’s Estate (19387) 274 N. Y. 10. 
[May 1937 Trust Companies, p. 644, but see 
United States Supreme Court decision in this 
ease in the Decisions section of this issue.] 

. See Miller v. Johnson No. 429814 Superior 
Court, Los Angeles. 
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ficiary, being an in rem interest in in- 
tangible personal property, would itself 
be intangible in character and would 
thus, under the doctrine of mobilia se- 
quuntur personam, have a situs for tax- 
ation in the state of the beneficiary’s 
domicile.!? 


Two Views Find Support 


Although the first view has recently 
found some judicial support in other 
states,13 the issue is far from settled. A 
case indirectly involving this problem 
arising under the resident credit provi- 
sions of the act is now pending in the 
California courts.!4 

The second view was adopted by the 
Commissioner in holding that under the 
original act non-resident beneficiaries of 
California trusts were generally not tax- 
able on income derived by the trust from 
intangible property. In 1937, the Com- 
missioner’s interpretation was expressly 
set forth in the act. Although there 
may be differences of opinion, on purely 
legal grounds, as to the correctness of 
the Commissioner’s position, it is un- 
questionably correct as a matter of pol- 
icy. A contrary position in favor of tax- 
ability would have driven trusts beyond 
the jurisdiction of the state and thus 
would have immeasurably injured Cal- 
ifornia business without increasing the 
revenues. 

Except where the income is taxable to 
the settlor either because the trust is 
revocable or the income is accumulated 
or used for the benefit of the settlor, 
resident beneficiaries of estates or trusts 
are taxable on all the income which is 
currently distributed or distributable, ir- 
respective of the source of the income 
and the residence of the other parties 
to the estate or trust. This provision 
is unobjectionable on _ jurisdictional 
grounds and presents no special problems 
from a policy standpoint. 


Where Beneficiaries Are Residents 


The problems which arise where the 
beneficiaries are residents concern the 
taxation of income from intangibles and 
extra-territorial sources accumulated by 


non-resident estates or trusts. Clearly, 
estate or trust income should not com- 
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pletely escape taxation by the state sim- 
ply because it is accumulated for a period 
of time whereas if it were currently dis- 
tributed or distributable it would be tax- 
able in its entirety. In recognition of 
this principle the California act specific- 
ally provides that all estate or trust in- 
come, not taxable to the settlor, accum- 
ulated for the benefit of California resi- 
dents, is taxable to the estate or trust 
irrespective of the residence of the de- 
cedent, settlor or fiduciary and the source 
of the income. 


Serious doubts, of course, exist as to 
the validity of the provision. Practical 
difficulties in the way of enforcing the 
tax against non-resident estates and 
trusts also exist. In an effort to circum- 
vent these doubts and difficulties the act 
provides that if for any reason the tax 
imposed upon the income of the estate 
or trust is not paid, the income is tax- 
able in its entirety to the beneficiaries 
when distributed. Thus, the act affords 
a means whereby the income may be 
taxed currently as it is accumulated. In 
the event that the estate or trust does 
not see fit to take advantage of this pro- 
vision the entire amount accumulated be- 
comes taxable to the beneficiaries in the 
year of distribution. 


These provisions, it is believed, go a 
long way toward solving one of the most 
difficult problems arising in the taxation 
by the states of estate and trust income, 
and should prove an effective deterrent 
to the creation of trusts in other states 
rather than California for the purpose 
of avoiding California taxes. 


Taxation of Annuities 


In Burnet v. Whitehouse, it was held 
that where the trust instrument pro- 
vided that a fixed amount should be paid 
to the beneficiary each year, even though 
there might not be sufficient income to * 
make those payments, the amounts paid 
were not taxable to the beneficiary under 
the Federal Act and the trust obtained 
no deduction therefor, although actually 
distributed out of income. This rule is 
apparently also applicable to estates. 


It is believed that the rule is unsound 
under any circumstances. By the simple 
device of providing that distributions 
may be made out of corpus if the income 
is insufficient, the creator of the trust 
can cause the income to be taxable to 
the trust rather than to the beneficiaries 
who actually receive and enjoy it. It is 
particularly unsound as applied to state 
income taxation since it tends to encour- 
age the creation of trusts in states hav- 
ing no income tax laws, thereby obtain- 
ing exemption for the trust as well as 
for the beneficiaries. 


In 1937, the rule was repudiated in 
California. The act was amended to pro- 
vide that amounts currently distributable 
shall be considered distributable out of 
income, if under the terms of the will or 
trust instrument the distributions may 
be made from income and there is in- 
come available from which they may be 
made. 


15. (1931) 283 U. S. 148. 
Pardee (1933) 290 U. S. 365. 


See also Helvering v. 
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The California rule is not only theo- 
retically sounder than the rule of Burnet 
v. Whitehouse but should be of definite 
value in protecting and encouraging Cal- 
ifornia trust business. If the beneficia- 
ries are residents of California no ad- 
vantage will be derived from employing 
language similar to that passed on in 
Burnet v. Whitehouse and setting up 
trusts in non-income-taxing states rath- 
er than in California since under the 
California rule the income will be taxed 
to the beneficiaries and not to the trust 
in either case. 

The California rule should be an in- 
ducement to the creation of trusts in 
this State for the benefit of non-resident 
beneficiaries, since under it neither the 
trust nor the beneficiaries would be tax- 
ed on the income distributed except to 
the extent derived from sources within 
the state. In other words, the California 
rule places California trust companies 
in a more advantageous competitive posi- 
tion than trust companies in the thirty 
other states which have income tax laws 
where under the rule of Burnet v. White- 
house the income would be taxable to the 
trust if created there. 

One may search the income tax laws 
of other states virtually in vain to find 
any provisions designed to cope with 
problems of the character considered. 
Although time and experience doubtless 
will suggest many changes in the Cal- 
ifornia law, California deserves credit 
for endeavoring to recognize the prob- 
lems and attempting to find solutions 
thereto which will safeguard its reve- 
nues without injuring the business in- 
terests of the state. 


Investment and Taxation 


WO major problems perplex the fidu- 
S dee the problem of investment and 
the problem of taxation. The problem of 
investment is not alone that of shrink- 
ing income, which of itself is sufficiently 
serious, but occasions grave concern as 
to the fundamentals of security in a 
period of economic instability. 
Uncertainties create our greatest 
problem. Income with any assurance of 
security is on a constant decline. Shall 
we continue the conservative and historic 
practice of investment in “legals” or shall 
we be lured into equity speculation. As 
things are at the present moment, there 
will be little change in procedure by the 
conservative fiduciary, yet, as our busi- 
ness requires a long range point of view, 
we must contemplate the “ifs” in this 
welter of confusion. 


Time was when the citizen was para- 
mount and government was “by the 
people and for the people.” Today under 
our system of tax enforcement, it is “by 
the government and from the people.” 
Recorded law is becoming ever of less 
importance, and arbitrary ruling takes 
its place. There is no authority to which 
the honest taxpayer may turn for the 
solution of a tax problem. He must take 
his chance on his own interpretation or 
the interpretation of counsel or a Court 
decision, and the chances are against 
him. 

Among future activities which will re- 
ceive the attention of the Division are; 
continued studies of the proposed Prin- 
cipal and Income Act, an analytical study 
of probate proceedings and consideration 
of a uniform system of carrying value of 
trust assets. Another subject that lends 
itself to analysis, is the use and misuse 
of joint safe deposit boxes. 

Report by P. M. Harwood, as chair- 
man, Trust Division, California Bankers 
Assn., May 26, 1939. 
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Everett C. Stevenson, trust officer of 
the First National Bank of Bound Brook, 
N. J., celebrated his twenty-fifth year in 
the banking business on June 1. 





Six Alternatives to Unprofitable Operations 


HE small, unprofitable (and usually, as a consequence, part-time) trust de- 

partments are undergoing a hypercritical surveillance, not only by hundreds 
of bank presidents, but by banking and trust associations in all parts of the 
country. It is a rather amazing fact that 804 of 1,543 active trust departments 
in all national banks had average gross earnings per trust department of between 
$419. a year in banks with capital of $25,000. to $2,752 in those with capital be- 
tween $100,000 and $200,000. If this ratio applies to state banks and trust com- 
panies as well, half of the trust departments of the country are not earning 
enough to pay the salary of even one officer or to justify the trouble, liability and 
attention which the responsibilities necessitate. 

That is the sad awakening from the dream of many small town bankers that 
opening a trust department was a sure way to easy profits, and the general query 
now is “What can we do to stop the operating loss and get out of a difficult situa- 
tion, without loss of other business or good will?” In some cases, the only 
thought is to liquidate accounts by transfer to substitute fiduciaries. Unfor- 
tunately, some will not face the issue squarely and endeavor to retain a few ac- 
counts which they think profitable and hang on to their trust powers in the mis- 
taken belief that they can pick and choose only the profitable future business. 
Others do a great deal of “mouthing” about the undesirability of a trust depart- 
ment but will make no honest effort to either build an adequate service or close 
out the department. 

For those who are sincere and realistic in meeting the issue, there are 
several possible alternatives. A number of banks with inadequate trust business 
or prospects have refused new appointments and turned over, through court 
procedure where necessary, all accounts, or at least all trust accounts, to a larger 
trust department in a nearby center. This, of course, is not always practical 
where the average account would be unprofitable to the successful trustee. 

Another alternative which has been receiving much consideration in recent 
months is that of a “centralized” or joint fiduciary institution set up either in 
the community or in the center of such a trade area as it is deemed will support 
these facilities, the stock of which would be jointly held by the local banks, by 
their directors or officers, or even by their stockholders through certificates of 
beneficiary interest. In some cases, of course, the law does not presently allow 
ownership by banks of such stock interest, which would not be an especially 
liquid capital asset. There are presently several such mutual trust institutions 
in successful operation. 

A plan whereby small banks refer fiduciary appointments to their correspon- 
dent, and act themselves in any necessary agency capacities for local properties 
and in new business or beneficiary contacts, has been developed in several places, 
notably Los Angeles, San Francisco and Birmingham. This trustee-agent rela- 
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tionship merits careful study and may prove a very desirable solution. The prob- 
lem has also been met with substantially the same effects by branch and group 
banking systems where facilities are centralized and contact officers maintained 
at appropriate branches or member banks. 

Centralization of management, including investment portfolio, tax work and 
other services requiring extensive or specialized facilities, may be accomplished 
by development of a mutually owned bureau, either state-wide in scope or operat- 
ing in a prescribed district. There is precedent for this in the central organiza- 
tion organized and owned by the savings banks of the state of New York, operat- 
ing as the Savings Banks Trust Company. This was described in the October 
36 issue of Trust Companies Magazine. 

Suggested solution for the elimination of unprofitable accounts in small trust 
departments and the assurance of adequate facilities where more than ministerial 
duties are concerned is the segregation of estate from trust powers, limiting the 
small banks to the acceptance of executorships, administratorships, etc. and re- 
stricting those appointments where continuing investment responsibility and 
discretion are required (living, testamentary, corporate trusts, etc.) to the larger 
trust institutions. This might also necessitate the handling of executorships con- 
taining trust provisions by the larger departments. The Federal Reserve Board 


recognizes the distinctive nature of various fiduciary duties in their list of nine 
different powers. 

Whether one or a combination of these alternatives will provide the proper 
solution, it behooves every small and unprofitable trust department to study and 
weigh their advantages and disadvantages, particularly if, after individual cost 
analyses and survey of the local market for future trust business, remedies do 
not appear possible under their present organization. 


TURN BACK THE TAX CLOCK 


OUBLE estate taxation has once 
more reared its Janus faced head. 
After nearly a decade during which it 
had been generally assumed that one 
state, and only one, could levy a death 
tax on the transfer of intangibles (no 
question of domicile being involved as 
in the Dorrance or Hunt cases), the Su- 
preme Court of the United States, on 
May 29, 1939, held in two. cases* that 
intangible property is subject to taxa- 
tion by both the state of its location 
and the state in which the decedent was 
domiciled at the time of his death. 
Although the Court did not consider 
it necessary expressly to overrule Farm- 
ers Loan & Trust Co. v. Minnesota, First 
National Bank of Boston v. Maine and 
other cases which had apparently estab- 
lished the doctrine that the due process 
clause of the 14th Amendment prohibits 
taxation by more than one state, declar- 


*See article on page 673. 


ing that the precise question here pre- 
sented had not previously been brought 
up, the decisions represent a reversal of 
the trend away from multiplicity of tax- 
ation. Charles C. Trabue, Jr., our legal 
editor for Tennessee, who represented the 
executors in the Alabama-Tennessee case, 
advises that “it was never argued in any 
court by any party to the suit that both 
states had the right to tax. The decision 
came as a considerable shock, not only 
to the executors, but to the represen- 
tatives of the state as well,” because all 
parties had assumed that only one state 
could constitutionally levy the tax. 
Among the possible results issuing 
from the rule as now laid down by the 
Supreme Court is the applicability of 
the principle not only to revocable trusts, 
as here, but also to other situations 
where intangible property may be lo- 
cated in a jurisdiction other than the 


domicile of the owner, such as custodian 
(Continued on page 726) 





State Legislation Affecting Fiduciaries 
Outline of Some Pending and Recently Enacted Measures* 


Alabama 


An Act: authorizing fiduciaries to in- 
vest in mortgages which the Federal 
Housing Administrator has insured pur- 
suant to Title II of the National Hous- 
ing Act and regulations issued there- 
under. Enacted. 

S. B. 120: authorizing fiduciaries, upon 
the termination of their fiduciary rela- 
tionship, to sell to other mortgagees ap- 
proved by the Federal Housing Admin- 
istration, mortgages accepted for insur- 
ance by the Federal Housing Admin- 
istrator pursuant to Title II of the Na- 
tional Housing Act and to distribute pro- 
ceeds in cash. Enacted. 


An Act: authorizing the Judges of 
Probate, Registers of Circuit Courts in 
Equity, or officers of other courts hav- 
ing jurisdiction of partial or final settle- 
ments of estates of deceased persons to 
satisfy claims legally filed against such 
estates and recorded in the solvent docket 
book in the office of the Probate Court 
when satisfied from the evidence on a 
partial or final settlement that such 
claims have been paid. Enacted. 


An Act: to amend the fiduciaries’ in- 
vestment act approved February 9, 1937, 
by permitting sixty days’ grace upon de- 
faulted County bonds before the same 
shall be considered to be in default for 
the purpose of rendering them ineligible 
for the investment of trust funds. En- 
acted. 

Laws 1939, No. 15: proposing amend- 
ment to Constitution to permit invest- 
ment of trust funds in corporations or 
institutions, investments in which are 
guaranteed as to principal by the United 
States government or agency thereof, up 
to the amount of insurance. Passed. 


California 
Ch. 203: providing that executors and 
administrators must apply for distribu- 


*See previous reports in April issue, page 494, 
and May, page 594. 


tion of an estate at the time of filing a 
final account. Enacted. 


Ch. 334: permitting fiduciaries to in- 
vest in obligations issued by housing au- 
thorities, when secured by United States 
government or agency thereof. Enacted. 


Ch. 273: adding bonds of municipal 
utility and flood control districts to legal 
investment list for savings banks. En- 
acted. 


Ch. 245: affecting requirements before 
a trust company can conduct trust busi- 
ness. (Entire chapter should be read). 
Enacted. 


Colorado 


H. B. 105: permitting fiduciaries to 
invest in obligations issued by housing 
authorities, when secured by United 
States government or agency thereof. 
Enacted. 


Connecticut 


Ch. 108: requiring depositor of funds 
in savings bank or savings department, 
when in trust for another, to accompany 
deposit with statement giving name and 
residence of beneficiary, etc. In case 
trust is created by deed or will, copy of 
instrument must be filed on request of 
bank. Enacted. 


H. B. 894: re approval of trustees’ 
accounting. Enacted. 


Ch. 228: adopting prudent investor 
standard for investment of trust funds; 
i. e. trust funds may be invested in 
“ponds or stocks or other securities se- 
lected by the Trustee with the care of 
a prudent investor.” Enacted. 

H. B. 332: relating to voting of stock 
held by fiduciaries; proxies. Enacted. 

H. B. 485: adopting modified version 
of Uniform Principal and Income Act. 
Enacted. 


Delaware 


H. B. 375: providing that bond of 
executor or administrator shall be not 
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less than the best estimate that can be 
made of the personal estate by the Reg- 
ister, rather than double the amount. 
Enacted. 

H. B. 374: effecting changes in con- 
nection with giving of notice to creditors, 
and presentation of claims against 
estate. Enacted. 

H. B. 473: providing that whenever 
an executor or administrator transfers 
any personal property to a guardian or 
trustee in payment of a specific legacy 
or distributive share, guardian or trus- 
tee is to give a receipt therefor at val- 
uation affixed in appraisement of estate, 
which receipt shall be sufficient discharge 
of executor or administrator on the ac- 
counting. Guardian or trustee may take 
such property without liability for loss 
or depreciation and hold same until no 
longer wise to do so. Enacted. 


Florida 


Ch. 19109: authorizing fiduciaries to 
invest funds in savings share or invest- 
ment share accounts of federal savings 
and loan association chartered under 
laws of United States, doing business in 
Florida, and in shares of any Florida 
Building and Loan Association belong- 
ing to the Federal Home Loan Bank 
System. Enacted. 


Hawaii 


Act 94: permitting fiduciaries to in- 
vest in improved or productive real 
estate. Enacted. 


Iowa 


H. F. 395: providing that no final re- 
port of a fiduciary shall be approved by 
court unless there is attached the certi- 
ficate of the treasurer of the county in 
which the estate is held that all personal 
taxes due and to become due to the coun- 
ty have been paid. Enacted. 


Kansas 


S. B. 227: relating to taxation of 
stock. See Hunt v. Eddy, in this issue’s 
Decisions Section. Enacted. 


Maine 


Ch. 24: providing for confirmation of 
appointment as trustee, filing inventory, 


TRUSTS and ESTATES 


and accounting at least once in three 
years to judge of probate court who con- 
firmed appointment or his successor. 
Enacted. 


Maryland 


Ch. 420 and 583: making mortgages, 
etc. insured by Federal Housing Admin- 
istrator and shares, etc. of Building As- 
sociations insured by Federal Savings 
and Loan Insurance Corporation, legal 
investments for fiduciary funds, includ- 
ing guardianships. Enacted. 

Article 49A, Section 4 (of Code): au- 
thorizing fiduciaries to invest in obliga- 
tions of housing authorities, when se- 
cured by United States government or 
agency thereof. Enacted. 

Ch. 288: relating to issuance of let- 
ters testamentary in the case of a testate 
or intestate decedent, dead less than 
twelve years, leaving real estate but no 
personal property. Enacted. 

Ch. 388: providing for paying over 
funds to County Board by fiduciaries 
where after a lapse of seven years and 
diligent search, etc. the fiduciary is un- 
able to locate person entitled to funds. 
Should person subsequently turn up, 
money is to be repaid by Board without 
interest. Enacted. 

Ch. 100: establishing statutory fees 
for trustees. Enacted. 

Ch. 308: providing that trust funds 
held by banks and trust companies 
should be preferred. Enacted. 


Massachusetts 

Ch. 187: providing that trust com- 
pany may not sell or exchange all or 
substantially all of its property and as- 
sets without written approval of the 
Commissioner of Corporations and Tax- 
ation. Enacted. 

Ch. 18 (Resolves) : requesting Judicial 
Council to investigate subject matter of 
H. B. 2245 relative to common trust 
funds, and to include its conclusions and 
recommendations thereon, with drafts of 
such legislation as may be necessary, in 
its annual report for 1940. Signed. 


Michigan 
Act 105: requiring presentation of 


dower claims within certain time or be 
forever barred. Enacted. 
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Act 77: permitting federal savings 
and loan association to pay withdrawal 
value of shares held by fiduciary to 
“such fiduciary without regard to any 
notice to the contrary.” Enacted. 

S. B. 482: imposes specific gift tax. 
Pending. 

Ss. B. 1: 
law relating to probate courts. 
ernor. 


revising and consolidating 
To Gov- 


Minnesota 


Ch. 378: providing for situation where 
property is limited upon the death of any 
person without “heirs” or “issue,” etc. 
Enacted. 

Ch. 141: modifying requirement with 
respect to investment in notes or bonds 
secured by mortgage or trust deed on 
unencumbered real estate. Enacted. 

Ch. 105: permitting investment in cer- 
tificates of deposit in institution insured 
by Federal Deposit Insurance Corpora- 
tion. Enacted. 

Ch. 409: providing that trustee or 
guardian may petition court for permis- 
sion to invest income or principal in 
policies of life or endowment insurance 
or annuity contracts on life of benefi- 
ciary or ward, respectively, or on life of 
any person in which they have an in- 
surable interest. Enacted. 


Missouri 


H. B. 565: prohibiting trust company 
from investing any funds held in fidu- 
ciary capacity in its own capital stock. 
Enacted. 


Nebraska 


L. B. 299: providing for permission to 
executor or guardian to execute leasing 
of real property in estate for develop- 
ment of oil, gas, etc. Enacted. 

L. B. 198: relating to regulations gov- 
erning national banks as fiduciaries. To 
Governor. 


New York 


Ch. 341: relieving savings and loan 
associations from liability to beneficiar- 
ies for money paid to their guardians or 
trustees unless written notice of limita- 
tion on right of latter to withdraw funds 
has been previously filed with the asso- 
ciation. Enacted. 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
» 
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Ohio 


H. B. 293: permitting investment by 
fiduciaries in bonds, etc. issued by na- 
tional mortgage associations, shares of 
state building and loan associations (in- 
sured), and in savings accounts (in- 
sured). Requires deposit of funds await- 
ing distribution or investment in named 
classes of depositaries. Enacted. 


Oklahoma 


H. B. 565: adopting community prop- 
erty system. Enacted. 


Pennsylvania 


P. L. 116: relating to procedure in ob- 
taining letters testamentary when appli- 
cant resides within Commonwealth but 
without county where letters are sought. 
Enacted. 


S. B. 93: validating sales of real estate 
of decedents heretofore made under de- 
cree of orphans’ courts, notwithstanding 
any defect in procedure. Enacted. 
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P. L. 98: validating sales of real estate 
where foreign fiduciary was involved. 
Enacted. 

P. L. 48: empowering foreign fidu- 
ciaries to issues process on mortgages or 
enter judgment on accompanying bond, 
sell the property or take title to the same 
and resell, provided the name of a mem- 
ber of the bar of the county in which the 
real estate is situated is affixed to the 
papers so as to inform all parties on 
whom service may be made in future pro- 
ceedings. Enacted. , 

Act 70: providing that any gift or 
promise of gift for religious or charit- 
able uses, to take effect at or after death 
shall be void unless made at least thirty 
days before such death, the period ex- 
cluding the first and including the last 
day thereof. Enacted. 

P. L. 108: declaring valid and en- 
forceable provisions in wills, deed of 
trust or other instruments creating 
trusts becoming effective after Septem- 
ber 1, 1939, which direct that “extraor- 
dinary dividends declared upon corporate 
stock held in trust, whether payable in 
cash, stock, rights to subscribe to stock 
of the issuing or another corporation or 
otherwise, or directing that profits reali- 
zed from such stock either upon its sale 
or upon the sale or dissolution of the 
issuing corporation or otherwise, shall 
be treated in whole or in part as prin- 
cipal or income.” Enacted. 

H. B. 169: making additions to legal 
list of investments for fiduciaries. Pass- 
ed House. 

S. B. 366: providing for operation of 
common trust funds. Pending. 

Act 57: providing that, in the case of 
one executor or trustee dying, refusing, 
renouncing or being dismissed, the re- 
maining fiduciary or fiduciaries may 
exercise powers with respect to real prop- 
erty which were given to them all in 
the will. Enacted. 


Rhode Island 


S. B. 103: permitting fiduciaries to in- 
vest in obligations issued by housing au- 
thorities, when secured by United States 
government or agency thereof. Enacted. 

H. B. 858: changing rates and exemp- 
tions of estate tax. Enacted. 
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The Tax Clock 
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accounts, property in safe deposit vaults 
and brokerage accounts. Further, there 
is the possibility that the doctrine covers 
inter vivos gifts and states will be rush- 
ing to enact gift tax laws where they 
are not already in existence. 

As for New York, it is generally 
agreed that the effects of these two deci- 
sions are vitiated by Article XVI, Section 
3 of the State Constitution, as amended 
in 1988. The State Department of Tax- 
ation and Finance, in a letter to the law 
firm of Cadwalader, Wickersham & Taft, 
under date of June 15, 1939, ruled that 
“a non-resident may maintain a bank 
account and keep his bonds, shares of 
stock, and other intangibles in a safe 
deposit box or in safekeeping, custodial 
or trustee accounts, or establish a trust 
with a New York trustee without the 
fear that the State of New York will 
assert: 


“1. A property tax during his life- 
time; 

2. A personal income tax on his in- 
terest, dividend or other income 
therefrom; 

. A death tax when he shall die, 
even though his administrator, 
executor or trustee is a New York 
resident or corporation; or 


. A personal income tax against a 
trust created by a non-resident or 
a non-resident beneficiary of any 
such trust.” 


No other state has a similar constitu- 
tional provision.* It would seem that, 
from a selfish point of view, not alone as 
a matter of justice, other states might 
well give serious consideration to enact- 
ment of a similar protective law, else 
they shall find, much to their ch«grin, 
that trusteed and other property is grav- 
itating beyond their borders, accompan- 
ied by their possessors and a nice, lucra- 
tive tax. 

Po Bs de 


*Massachusetts trust companies have been ad- 
vised that double taxes may not be imposed under 
that State’s statutes. Some measure of protection 
is also understood to exist in a few other states. 





Trusteeship in a Changing World 


FRANKLIN B, KIRKBRIDE 


WHEN INDUSTRY COMES OF AGE 


N 1913 I gave a little dinner at the 

Century Club in New York for one 
of the leading bankers of Scandinavia. 
I put Frank A. Vanderlip, then Presi- 
dent of the National City Bank of New 
York, beside him. In those days, my 
office was at 55 Wall Street. 

Next Morning Mr. Vanderlip phoned 
to ask that I come downstairs to his 
office. With him I found my Scandin- 
avian friend. They were both in high 
good humor. Mr. Vanderlip said that 
at the dinner my guest had been telling 
him about the internal-combustion en- 
gine and its great future, about Dr. 
Diesel, the development of his invention 
in the different countries of Europe and 
finally of the success of the Swedish- 
Diesel engine. As a result of that talk 
they had decided to form a company 
to manufacture and sell an American- 
Swedish Diesel and I was to help or- 
ganize it. At that time the Busch- 
Sulzer Company of St. Louis was the 
leading and only important concern in 
the internal-combustion field in the 
United States. . 


We bought the old McIntosh and Sey- 
mour plant at Auburn, N. Y. Later, 
under the skillful leadership of Alfred 
E. Ballin, the McIntosh & Seymour en- 
gine came to have a reputation second 
to none in both stationary and marine 
installations. 


In the meantime had come a mush- 
room growth of companies, wide public 
interest, a literature that extended from 
newspaper and magazine articles to a 
specialized trade literature confined to 
the Diesel engine. 


Before the McIntosh & Seymour Cor- 
poration was sold to the American Loco- 


motive Company in 1930, after pioneer- 
ing aggressively in the internal-com- 
bustion field and supplying successful 
installations for public utility power 
plants, factories, mines, cargo vessels, 
tankers, pipe lines, railway motive pow- 
er and for scores of other purposes, the 
United States field had been invaded 
by more than half a hundred concerns. 
Price cutting and all the woes of fierce ~ 
competition were simultaneously taking 
their toll of all but the well financed, 
ably managed concerns. 

Today many of the Diesel engine 
builders of the 1920-1930 decade have 
fallen by the wayside, leaving the 
stronger, better concerns more fully 
intrenched than ever as leaders in the 
heavy internal-combustion field. Stabil- 
ization has succeeded the boom days. 
Invention goes on apace and the devel- 
opment of the small internal-combus- 
tion engine may produce revolutionary 
changes in transportation and for other 
uses. 

Think back to the early days of the 
automobile, scan the list of cars put on 
the market and see how few have sur- 
vived. Take the history of almost any 
new industry and what is the story? 

Industry has its life cycle—impet- 
uous youth, comfortable middle age for 
the successful, with prosperity endur- 
ing as long as initiative, ability and 
vision last. Simultaneously, how many’ 
drop by the wayside, experience pre- 
mature old age, and are forgotten. 


OW about fiduciary banking? 
Hardly more than a century old, 
with rapid expansion of wealth and the 
creation of large fortunes, trust com- 
panies have had a phenomenal growth 
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in numbers and business. It was slow 
at first and for many years. The earli- 
est companies operated under special, 
individual charters, later came general 
incorporation laws. But fiduciary bank- 
ing was still a thing apart from the 
commercial banking field. It was a 
long time before trust companies were 
admitted to Clearing House member- 
ship. 

The Federal Reserve Act of 1913 gave 
commercial banks the right to assume 
trust powers, and many took advantage 
of the privilege and regulation which 
gave them power to invade the trust 
field and the word “Trust” was incorpo- 
rated into the titles of banks all over the 
country. The snowball gathered momen- 
tum until the tragic depths of depression 
in 1932-33 and the suspension of bank- 
ing activities forced a halt. 

Now, eight years of subnormal busi- 
ness and the inexorable working of the 
law of the survival of the fittest is tak- 
ing its toll of weak, poorly managed 
and unneeded trust departments. It is 
well for the trust business that this is 
so, for there is no place in the banking 
field for trust departments that cannot 
stand on their own feet and grow, serve 
their communities acceptably and sup- 
plement the activities of the banking 
and safe deposit departments. To do 
this requires skillful administration, a 
well trained personnel and ability of 
such high order that fiduciary business, 
both in volume and recompense, broad- 
ens the usefulness of the institution. 

It would be well if certificates of con- 
venience and necessity were everywhere 
required before a trust company could 
be incorporated or a bank could take 
on fiduciary responsibilities. 

Maybe one of the real benefits flow- 
ing from a protracted business depres- 
sion is the sluffing off of unneeded, poor- 





ly managed and unprofitable trust de- 
partments. Let us hope that before 
another period of business expansion 
starts the house cleaning may be thor- 
ough and our surviving trust companies 
and trust departments may be ready to 
take full advantage of the years of pros- 
perity ahead. 

Fiduciary banking has come of age. 


Maryland Gets Statute on 
Trustee Commissions 


At the 1939 session, the Maryland 
Legislature enacted a statute governing 
commissions to trustees of testamentary 
and living trusts. This is the first time 
that Maryland fiduciaries have had a 
statute on the subject. 

The outstanding feature of the law is 
the fact that commissions are based 
both on income and on corpus and 
charged respectively. A commission of 
5% is allowed on all income from real 
estate, ground rents and mortgages col- 
lected each year; 5% on the first $10,000 
of all other income, and so on down to 
2% on income in excess of $30,000. An 
annual corpus charge of % of 1% on 
the first $500,000 and 1/16 of 1% on 
excess, is allowed. 

Special commissions are provided for 
selling real or leasehold property, de- 
termined by the rate allowed to trustees 
appointed to make sales in that county. 
Final distribution fees depend upon 
labor and responsibility involved and 
in the absence of special circumstances 
such allowance shall be equal to % of 
1% of the value of the corpus distrib- 
uted. 

sO 

The Second National Bank of Red Bank, 
N. J., will observe its 75th birthday on July 
1, 1939. 





Trust Education 


Report on Trust Discussions, American Institute of Banking 
Convention; Grand Rapids, Mich., June 5-8, 1939 


<6 REAT stress is laid by leading 
educators seeking to improve 
educational standards, upon the neces- 
sity for combining theory with practice. 
This combination, it is argued, makes 
for greater precision and resourceful- 
ness on the part of the student, and pre- 
pares him for the responsibility which 
lies ahead. The Institute’s entire cur- 
riculum rests upon that sound premise,” 
declared Louis W. Fischer, assistant 
vice president, American National Bank 
and Trust Company, Chicago, in his re- 
marks as chairman of the Trust Busi- 
ness Conference of the 1939 American 
Institute of Banking Convention. 

“With conditions changing so rapid- 
ly, it is essential that those responsible 
for the successful operation of our 
banking and trust institutions be con- 
stantly on the alert to trends in their 
respective fields of activities,” said Mr. 
Fisher. “Recent federal legislation in- 
tended to effect social reforms has in- 
variably added to the duties and respon- 
sibilities of fiduciaries. The upward 
trend of taxation upon incomes, estates 
and trusts, has also had a similar effect 
upon our administrative duties and 
costs, as, for example, the social secur- 
ity law and the recent wage and hour 
legislation. 

“The past few years have witnessed 
social experimentation on a stupendous 
scale. A sharp difference of opinion 
and a confused public thought have in- 
evitably resulted from some of the eco- 
nomic theories which have been ad- 
vanced to support radical departures 
from orthodox practice. It is of utmost 
importance that bank and trust officers 
be well informed on current political 
events and their economic effects, in or- 
der that they may counteract, as far as 
possible, the false doctrine which is be- 
ing disseminated through numerous 
channels. After all, the only antidote 
for a wrong idea is a right one.” 


Mr. Fisher then cited the value of the 
Graduate School of Banking, American 
Bankers Association, in providing the 
opportunity for study and research and 
personal contact with trust men and ex- 
aminers from all over the country. 


Highlights of Trust Material 


HE Trust Business Conference pre- 

sented discussions on standards for 
the acceptance of new trust business; 
estate planning; the personal element 
in the administration of trusts and es- 
tates; readjustment of funded indebted- 
ness; the public’s interest in corporate 
trust business; and the general outlook 
for trust business. 

In addition to this concentrated pro- 
gram, however, addresses of major in- 
terest to trust men were delivered at 
various other conference meetings, such 
as, collection of bond coupons held in 
trust; trust advertising; estate analysis 
in new business development; and com- 
mon stocks as trust investments. 

All in all, the convention was well 
rounded from a trust point of view. It 
performed ably in carrying out the aim 
of the Institute—trust education. 

[Excerpts from addresses on trust 
subjects begin on the next page.] 


Harry R. Smith Elected President 
American Institute of Banking 


Harry R. Smith, assistant vice presi- 
dent of the Bank of America National 
Trust and Savings Association, San 
Francisco, California, was elected presi- 
dent of the American Institute of Bank- 
ing. He succeeds Milton F. Barlow, 
cashier of the National Citizens Bank of 
Mankato, Minn. 

J. Leroy Dart, vice-president, Florida 
National Bank, Jacksonville, Florida, 
was elected vice president. 

Boston, Mass., was selected as the con- 
vention city for 1940. 
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Common Stocks as Trust Investments 


Conditions Precedent to the Use of Equities—Dangers of 
Laissez-Faire Policy 


FELIX MONTANO 
Trust Officer, The Hartford-Connecticut Trust Company, Hartford 


HERE have come into the picture in 

recent years certain changes which 
provide some reason to doubt whether 
debt obligations today can be considered 
to have the same position of relative 
quality and security which they enjoyed 
years ago. The important changes in 
corporate financial practices, as well as 
the recent tendencies fostered by the 
Federal and local governments and re- 
flected by the courts (as with corporate 
reorganizations under 77B) may have 
rendered the position of bonds less se- 
cure than was the case in the past. 


The recent wave of currency devalua- 
tions, money management plans and un- 
balanced budgets have led thoughtful in- 
vestors to the conclusion that even if the 
dollar value of a fund is kept absolutely 
intact they may not thereby avoid all 
risks of loss, considering the question 
from the standpoint of ability to main- 
tain a living. 

A policy of investing wholly in “risk- 
less” securities has been considered in- 
adequate as a practical matter—trust 
law holds that it is not sufficient for trus- 
tees to obtain a riskless rate of return. 
This point of view cannot be challenged 
effectively at a time like the present, 
when so-called riskless investments offer 
returns that are so low as to be prac- 
tically non-existent. 


Aside from the general objection that 
a purely defensive policy may not be the 
true objective of trusteeship, there ap- 
pear to be under present conditions a 
number of other specific objections: 
First, in such a plan long-term bonds 
even of the highest present grade can- 
not be used with any certainty of pro- 
tection. Added to the credit risk, there 


From address before 1939 Convention, 
American Institute of Banking. 


is the fact that market fluctuations of 
even the best bonds, with changes in the 
general level of interest rates, may be 
10% and more in the space of a year. 


A reversal of the declining trend of 
long term interest rates would undoub- 
tedly find a fund invested exclusively in 
high-grade bonds, of diversified maturi- 
ties, vulnerable to shrinkage in value 
from prices now existing. And over a 
period of years further potential losses 
would be incurred for the reason that 
even with the best supervision some hold- 
ing or holdings will deteriorate in quality 
and value. In a list of high-grade bonds 
a depreciation in quality cannot be offset 
by improvement in quality, since it is 
assumed that the highest quality bonds 
are purchased initially. These observa- 
tions appear to lead to the conclusion 
that the original value of a fund is safer 
if some appreciation can be achieved be- 
cause the reserve offsets losses from ac- 
cidental and unforeseeable causes. 


The Uses of Equity 


HE use of common stocks in trust 

accounts should not be done with a 
view to realizing speculative gains, but 
rather as part of a comprehensive pro- 
gram of diversification. First, to bal- 
ance the advantage of participating in 
the ownership of leading industries 
against the difficulty of obtaining pro- 
tection from declines of bond values. 
Second, there are leading companies in 
some of the important fields of invest- 
ment, such as the insurance companies, 
banks and some of the strongest indus- 
trial enterprises, in which senior securi- 
ties are not available. Third, one of the 
factors of protection to the trust fund 
lies in the hope of strengthening the 
fund through sharing in the secular 
growth of the strongest and most prom- 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


ising companies. Lastly, we cannot avoid 
realizing that the well-being of our trust 
beneficiaries will depend on the cost of 
living as well as on the stability of in- 
come that is earned for them; and we 
cannot help but be aware that a substan- 
tial inflation in the cost of living is 
feared in responsible quarters. 

While it is true that the courts have 
not said that it is the duty of the trustee 
to alter the investments of trust funds 
in order that the principal value and 
income return will keep pace with the 
changing purchasing power of the dol- 
lar, it is well to remember that inflation 
is only one of several risks which may 
render ownership of property a better 
security than a fixed money obligation. 
A possible eventuality is a change in 
legal standards, or in another sense, in 
the morals concerning the value of con- 
tracts. It seems that there is a trend 
favoring property owners as against 
bond owners. In the face of the possi- 
bility even of an unexpected trend in 
this direction, diversification of kind of 
ownership, that is, stocks versus bonds, 
may be desirable. 

After all, only so long as corporations 
are strong financially are their bonds 
likely to be more fixed in value, and the 
interest income more secure, than are 
the values and income in common stocks. 
Some conservative investors, who put 
substantial portions of their fund in 
common stocks, deliberately select the 
stocks of leading companies with no 
bonds outstanding—on the principle that 
in this way they obtain the same ultimate 
claim on the company that is enjoyed by 
a bondholder in a company with a more 
complex capital structure. 

Some companies in certain lines of bus- 


iness have demonstrated a stability of- 


earning power and dividend payments on 
their common shares sufficient to justify 
the assumption that at least part of the 


dividend being paid is in the category 
of fixed income. In this connection, I 
need only to point to the record made 
by some of our large conservatively oper- 
ated fire insurance companies which, as 
investments, have provided shareholders 
with income returns over a long period 
of years at rates so stable as to challenge 
the performance of any but the most suc- 
cessful long-term non-callable bond lists. 


“P. R.” in the Portfolio 


N ORDER to provide diversification 

and protection to the principal of a 
trust fund established largely or exclu- 
sively with common stocks, a tentative 
goal of say 50% in high-grade backlog 
should be set initially. This proportion 
would assume that the economic status 
of the beneficiaries, the size of the ac- 
count and underlying economic condi- 
tions justify taking a liberal attitude 
toward holdings of conservative common 
stocks, otherwise the goal may be higher. 

For the trust holding a large propor- 
tion of common stocks, a plan should be 
worked out gradually to provide an ade- 
quate backlog of fixed income securities. 
If sound policy dictates a reduction in 
speculative issues any resulting decrease 
in current income should be considered 
in the nature of an insurance premium 
to provide for a more profitable perform- 
ance in the long run. 

We think that for many trusts pur- 
chases of from 20% to 30% in common 
stocks, assuming the balance of the port- 
folio to be invested in high-grade fixed 
income securities, would not be unreas- 
onable. For other accounts even larger 
holdings of high-grade stocks may be 
proper. In suggesting these common 
stock proportions, I am not unmindful of 
the fact that in certain sections of the 
country, common stocks are still regard- 
ed as too speculative for purchase or 
retention by trustees. That is as it 
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should be, but let it be done with con- 
viction, not as the easiest way. 


Timing and Duration of Trusts 


HETHER or not one believes that 

common stocks, well selected and 
carefully supervised are likely to prove 
satisfactory long term investments, the 
fact cannot be overlooked that timing 
plays a most important and sometimes an 
unfavorable part, in the affairs of trus- 
tees. Not only is the date of inception 
of many trust accounts accidental, but 
the date of termination likewise usually 
is contingent upon unpredictable events. 
Most advocates of investment theories 
that favor investment in common stocks 
over bonds usually take pains to empha- 
size the advantage of stocks as long-term 
investments. 

An examination of a substantial cross- 
section of trust accounts that have term- 
inated during the last two years on the 
records of The MHartford-Connecticut 
Trust Company indicates an average dur- 
ation of about 16 years. This cannot 
be regarded as a long period of years in 
the same sense that the term is used in 
discussing common stock theories. The 
probable short “life expectancy” of trust 
funds does not justify the risk of invest- 
ing entirely or even very heavily in com- 
mon stocks. 

But with the protection of careful se- 
lection and active supervision the inclu- 
sion in trust accounts of a moderate pro- 
portion of seasoned stocks in growing 
companies, purchased at prices that rep- 
resent a reasonable capitalization of 
probable earnings seems to offer a kind 
of protection to principal and income 
under existing conditions that a policy 
that confines purchases only to contrac- 
tual obligations may not. 





Estate Planning 


STATE planning does not mean 
merely plans for the creation of an 
estate. Correctly defined, the subject 


embodies questions of improving the size 
and condition of the estate, the problem 
of taxes, estate expenses, debts, and the 
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difficulties involved in management and 
distribution in order to produce the most 
practical and beneficial results. 

For the purpose of estimating the 
amount of estate and inheritance taxes, 
we can first deduct from the gross value 
of the estate the amount of $40,000.00 
allowed by the Federal Government as an 
initial exemption in all estates. We may 
also deduct for this purpose the net 
amount of state inheritance taxes, debts, 
administration expenses and the shrink- 
age in valuation which usually occurs in 
the liquidation of the estate assets. In 
any event, it is safe to assume the actual 
shrinkage will be larger than estimated. 

One of the most important phases of 
estate planning is to determine in what 
manner a rearrangement of an estate 
prior to the death of its owner will re- 
sult in a sufficient increase of this net 
residue or true estate to actually accomp- 
lish the desired purposes. 

There is usually a tendency in plan- 
ning trusts to attempt to tie the trust 
estate up for too long a period. It is 
oftentimes rather amusing to see a man, 
who has accumulated a _ considerable 
amount of wealth, direct that his wife 
and his immediate family receive only 
a small portion of the income and prob- 
ably none of the principal for and during 
their lives, and then to make gifts of the 
entire estate outright to his grandchil- 
dren, none of whom were in existence 
and some of whom he may never see. 


te ” te 


I recommend to the customer that the 
investments permitted in all cases be 
only those of the highest possible caliber. 
To advise otherwise is, in my opinion, 
dangerous. If this advice is not ac- 
ceptable to the customer and he wishes 
to place in the trustee wider discretion, 
even to the point of speculation, it is his 
privilege to do so, and he may give the 
trustee proper powers to that end and 
likewise provide immunities which will 
enable the trustee to follow his direc- 
tions unafraid. 


Wm. Hardin Goodman, Vice President 
and Trust Officer, Florida National Bank, 
Jacksonville, Fla., in address before A. 
I, B. Convention, June 1939. 











Administration and Settlement of Estates 


The Personal Element an Important Factor 


ROY N. GESME 
Assistant Vice President and Assistant Trust Officer, Northwestern Bank & Trust 
Company, Minneapolis, Minn. 


N ORDER that the trust institution 
| efficiently and successfully handle 
the administration of estates and trusts, 
the legal document vesting the authority 
in the trust institution should grant unto 
it a workable estate plan. 

It is my suggestion that the personal 
relationship of the trust staff in the ad- 
ministration and settlement of estates 
should not begin with the beneficiaries 
and business associates of the testator. 
The testator should review his estate 
plan with the administrative men of the 
trust institution named in his will in 
order that he may counsel with them 
from a business side of estate arrange- 
ment. This means consideration of the 
tax obligations that must be met at 
death, the debts that may be outstand- 
ing against his estate, the authority 
granted to his legal representative with 
reference to dealing with his former as- 
sociates, and, finally, what his beneficiary 
obligations are and in what manner he 
is going to care for them. A properly 
planned estate accomplishes tax savings 
and decreased administrative costs. 

It is our practice in the administra- 
tion of an estate, whether we have had 
a hand in the planning of it or not, to 
call in the immediate members of the 
family and review with them and with 
the attorney the provisions of the will. 
We try to explain the legal document in 
simple language to be sure that all of 
the beneficiaries will thoroughly under- 
stand the provisions thereof, and what 
the testator had in mind as to the extent 
each beneficiary is to share in the estate. 
If there are restrictive provisions as to 
any beneficiary or class of beneficiaries, 
it is well to discuss them frankly. Should 
we not all try to enlighten the new clients 


From address before American Institute of 
Banking Convention, June, 1939. 


all we possibly can by helping them un- 
derstand the necessity of the various 
steps that must take place? By so doing 
we will instill confidence in the person or 
persons who may be looking to us for 
guidance in the years to come. 


First Considerations 


Every experienced administrative of- 
ficer considers the arrangements made to 
furnish the liquid funds necessary to 
care for taxes and debts, administration 
and court costs, and the amount neces- 
sary to maintain the family during the 
time of probate. The amount of the 
widow’s allowance or maintenance pay- 
able from the estate should be frankly 
discussed to the end that the widow may 
be cared for and that an application be 
made to the court for the granting of the 
allowance. If she needs help in re-ar- 
ranging her budget, it is our duty to ad- 
vise with her. 

We should not be satisfied, however, 
to take the position that the beneficiary 
has had no business experience and does 
not know about business. On the con- 
trary, we should be specific in our state- 
ment to the effect that a change has now 
taken place in her financial status and 
that it is not too late for her to acquaint 
herself with business to a sufficient de- 
gree to comprehend the salient features 
of the program necessary in the admin- 
istration of the estate of which she is 
the beneficiary. 

We have frequently seen beneficiaries, 
due to the lack of knowledge of the var- 
ious steps, become irritated and suspi- 
cious. We often find that they are asked 
by friends as to various phases of the 
administration and since they are not 
in a position to answer the inquiries, a 
question of doubt is raised, not only in 
the mind of the beneficiary but also in 
the minds of the friends. 
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Gratifying Results 


It is tremendously interesting to ob- 
serve how quickly most of the young 
beneficiaries react toward special atten- 
tion and cultivation of their viewpoint. 
It is one of the most gratifying compen- 
sations that comes to the trust executive 
to know that he has an opportunity of 
serving, particularly in helping and fos- 
tering a youngster who does not have 
the advantage of a parent’s counsel in 
the formative years of his life. 


One of our own officers has taken care 
of two boys since they were about 9 and 
11 years of age. He has planned with 
them their preparatory school, their early 
college career, and the vocations that 
they are to follow. He has kept in touch 
with them by correspondence when they 
were away to school; they have come 
into the office each year in June, giving 
him the results of their year’s efforts in 
school, and in August they have come in 
again to make plans for the forthcoming 
year. This has continued for more 
than ten years. One of these boys is 
now through college and medical school, 
and taking his interneship. He has al- 
ready attained his 25th birthday at 
which time he received his property. The 
younger boy is an artist and graduates 
from college this June. He will be 25 
this summer and he receives the distri- 
bution of the trust created for him. The 
one who has received his distribution has 
already made new trust arrangements 
leaving the trust fund with us under a 
voluntary revocable trust. The other 
who is to receive his property this sum- 
mer has written in saying that he wishes 
to make the same arrangements his 
brother has made. 


Explain the Reasons Why 


We must all recognize that the com- 
plaint is heard that a trust company fre- 
quently liquidates assets of an estate 
even though they may have been held in 
the portfolio of the decedent for many 
years. We should be painstaking with 
our beneficiaries to explain in instances 
where these investments are heavy con- 
centrations, that they no doubt were re- 
tained by the decedent because of good 


reason, such as being employed by the 
corporation and therefore having access 
to intimate knowledge of the financial 
worth and trend of the corporation, or 
that the times had not been propitious to 
accomplish sale. 


One of the most important conferences 
during the estate’s administration is at 
the time that the final account of the 
estate is prepared and the results of the 
administration are reviewed with the 
principal beneficiaries. If a trust has 
been created under the terms of the 
testator’s will, this conference provides 
the opportunity to acquaint the bene- 
ficiary with the new medium whence he 
shall perhaps receive his principal source 
of income. 


Cooperation With Cofiduciaries 


If the will provides that the princi- 
pal beneficiary is named as the co- 
trustee, of course it will be necessary to 
act jointly and only with that benefi- 
ciary’s consent, as well as with the ad- 
vice and consent of any other co-trustees 
named. Such a conference should be 
arranged with a trust investment official 
or account supervisor who is endowed 
with an abundance of patience and dip- 
lomacy in acquainting the beneficiary 
with investment provisions of the will 
and the practical application of them. 
Even though the beneficiary may not be 
a co-trustee, we believe it a good prac- 
tice to confer with a beneficiary so that 
he will understand what our aims and 
restrictions are in the investment man- 
agement of the account. 


Frequently through the exercising of 
discretionary provisions contained in the 
will, the administrative officers have an 
opportunity of observing the character 
and mettle of the beneficiary. If amounts 
that the trustee may advance from prin- 
cipal have been foolishly spent or lost 


through unwise investments, it is a 
guide that may be used in determining 
the wisdom of more substantial distribu- 
tions that may be left to the discretion 
of the trustee. 


In conferences relating to the advis- 
ability of making discretionary distribu- 
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tions and in reviewing the accounts and 
discussing the problem of handling in- 
vestments, many beneficiaries have gain- 
ed far more experience in investment 
matters than they would have gained, 
perhaps had their benefactor lived. 
Make regular reports to beneficiaries, 
either written or oral, in terms under- 
stood by them. 


Business Follows Results 


If the trust institution has done a 
good job from a business standpoint, 
that is one consideration; if it has recog- 
nized its duty as a consultant and an ad- 
viser to the beneficiary, in other words, 
has been human in its relationship with 
the beneficiary, the chances are that a 
substantial portion of the fund distribu- 
ted will be left with the trustee to ad- 
minister under a new agreement, us- 
ually in the form of a trust or invest- 
ment agency. 


Frequently uninformed persons criti- 
cize the investment policies of trust in- 
stitutions, whereas trust company ex- 
perience in investments is usually much 
better than the average individual’s ex- 
perience. The trust institution with 
which I am associated has been in the 
trust business for more than 50 years. 
During the low point of 1932, 88% of all 
of the assets purchased by us as trustee 
and then presently held in individual 
trust accounts were in good standing. 
At the present time, something over 95% 
of all of the assets purchased by us as 
trustee and presently remaining in in- 
dividual accounts are in good standig. 


Public record indicates, if not proves, 
that the business administration of trust 
institutions is good. However, we must 
not be satisfied with the fact that we 
stand ready to furnish sound business 
administration including scientific in- 
vestment program, but we must stress 
the fact and live up to our one outstand- 
ing service that we have to offer in ad- 
dition, and that is the personal help and 
advice by a sympathetic, trained and ex- 
perienced personnel. Business comes 
from satisfied clients. It is lost by dis- 
satisfied clients. 


lowa’s Largest Bank 


Qualified by 63 years of experience 
to act in every recognized trust 
and corporate fiduciary capacity. 


IOWA-DES MOINES 


NATIONAL BANK 
& TRUST COMPANY 


DES MOINES © IOWA 


Member Federal Deposit Insurance Corporation 





After all, the personal element in trust 
administration is the one big thing we 
have to offer that no other organization 
can furnish. 


Chicago A. I. B. Elects Officers 


T. Alex Vaughey of the City National 
Bank and Trust Company of Chicago has 
been elected President of Chicago Chapter 
of the American Institute of Banking. Orig- 
inally an employee of the former Chicago 
Trust Company, he has continued through 
reorganizations and mergers of the last 
fifteen years to his present position, which 
concerns trust administration. 

George S. Allen, assistant to Vice Presi- 
dent Mark A. Brown of the Harris Trust & 
Savings Bank, Chicago, is the newly elected 
Vice President and Edward E, Dobbeck of 
Uptown State Bank was elected Treasurer. 

ee 

Edward Elliott, vice president of the Se- 
curity-First National Bank, Los Angeles, 
was elected president of the Association of 
Reserve City Bankers at the annual con- 
vention. Newly elected vice president is J. 
B. Baird, vice president of the First Na- 
tional Bank, St. Paul, Minnesota. 





Functions of Investment Department 


Relationship to Trust Executives and Committees 


G. ALFRED SPROAT 
Vice President, Lincoln Alliance Bank & Trust Co., Rochester, N. Y. 


URING the past twenty-five years 

in particular, a large number of 
the Nation’s commercial banks have un- 
dertaken the responsibilities involved in 
the operation of Trust Departments. As 
such, banks have been called upon to in- 
vest, in the aggregate, large sums of 
money in securities of all types, ranging 
from government and corporate bonds 
and real estate mortgages to equities. In- 
vestment experience has driven home the 
fact that the forces which determine the 
quality, soundness and desirability of 
any given security for trust investment 
are dynamic and subject to rapid and 
frequent change. 

As the responsibility of the bank to its 
trusts and other fiduciary accounts is no 
less than that to its depositors, banks 
with Trust Departments have found it 
desirable and necessary to set up the 
machinery required not only to select 
sound investment media for trust invest- 
ment purposes, but to watch and pro- 
tect these investments once they have 
been made. The best approach to the 
solution of this important and serious 
problem has been the establishment of 
an efficient and adequately staffed and 
directed Investment Department. 


Modus Operandi Illustrated 


The Investment Department of the 
Lincoln Alliance Bank and Trust Com- 
pany, organized in the early part of 
1929, operates the investment portfolio 
of the Bank itself, in conjunction with 
the President and the Executive Com- 
mittee of the Board of Directors. There 
is also an Investment Committee of the 
Board, which passes on general invest- 
ment policy. Securities considered for 
purchase are carefully investigated and 
the entire portfolio kept under constant 


From address before American Institute of Bank- 
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scrutiny. At present the book value of 
our total Bank investments is approxi- 
mately $33,000,000 of which United 
States Government notes and bonds ac- 
count for approximately $30,500,000. 

The other function of our Investment 
Department relates to the security in- 
vestments of the Trust Department, the 
assets of which currently stand at ap- 
proximately $100,000,000, a part of 
which represents custodian accounts. It 
originates recommendations for purchase 
and sale of securities held in trust and 
guardianship accounts, as well as in 
estates. The various issues held in the 
Trust Department, as well as the in- 
dividual accounts themselves, are care- 
fully reviewed and watched by the var- 
ious members of the Investment De- 
partment to whom they have been 
assigned. 

The total personnel of the Investment 
Department at present is made up of 
eleven persons, one of whom acts as 
trader and buys and sells all the securi- 
ties placed for execution by the Trust 
Department and other departments of 
the Bank. (Real Estate matters are 
taken care of by a Real Estate Depart- 
ment which is not connected with the 
Investment Department, as it reports 
directly to the President and to the Vice- 
President in charge of the Trust Depart- 
ment. ) 


Uses of Data 


There are many ways in which the 
activity of the Investment Department 
can be of benefit to the officers of the 
Trust Department and the Trust Com- 
mittee of the Board of Directors. For 
the regular stated meeting of the Trust 
Committee, the Investment Department 
should report its definite recommenda- 
tions, along with the usual classified sta- 
tistical data concerning the _ security 
make-up of each of the trust accounts 
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then under current review by the Com- 
mittee. For these meetings, also, there 
should be compiled from time to time 
special studies which have a direct bear- 
ing on the investments of the Trust De- 
partment. For example, on occasion, the 
general situation with respect to the 
railroad industry can be outlined, with 
specific reference to the individual roads 
whose securities are included in the in- 
vested assets of the Trust Department. 
The same may be carried out for the 
public utility industry, or specific types 
of general industry, such as chemicals, 
farm implement, tobacco and tobacco pro- 
ducts, and so forth, if representative 
stocks and bonds of enterprises of this 
type are held in the Trust Department. 

Reports covering money market con- 
ditions, bond and stock price trends and 
industrial and trade conditions, may also 
to advantage be submitted to the Trust 
Committee members for their informa- 
tion at committee meetings. 


Reports of general trade and industrial 
conditions and trends with accompany- 
ing comments and forecasts, can be read- 
ily compiled in a terse, brief form and 
at intervals sent to the president and 
other bank executives. Such reports need 
not be 100% accurate in respect to the 
predictions or deductions contained 
therein in order to be useful or valuable. 

Insofar as the work of the analyst is 
concerned, I believe there is a maximum, 
as well as a minimum, amount of time 
and study he should devote to what has 
happened in the past regarding a given 
enterprise whose securities he may be 
investigating. Without question it is 
necessary adequately to study the his- 
torical background relative to an in- 
dustry, and to a specific corporate insti- 
tution within that industry, but it is well 
to avoid the habit of placing too much 
emphasis on what happened in the past. 


(Deposits 

000 omitted) 
$500-$1,000 
$1,000-$2,000 
$2,000-$5,000 
$5,000-$10,000 
$10,000-$50,000 
Over $50,000 


THE ROYAL 


COMPANY 
EXECUTORS AND TRUSTEES 
Head Office: Montreal P. Q. 


Branches throughout Canada, 
at St. John’s, Nfld., and London, Eng. 


12th District Trust Earnings 


The 76 trust departments of member 
banks in the 12th Federal Reserve dis- 
trict accounted for 4.5% of the total 
gross income of their institutions in 
1938, according to the very instructive - 
analysis of operating ratios just pub- 
lished by the Federal Reserve Bank of 
San Francisco. This segregation of 
earnings sources, based only on the 
number of banks reporting such income, 
also includes a breakdown by size of 
banks and by states. 

It is interesting to note that the 29 
trust departments of the 115 member 
banks in California showed a still high- 
er ratio of fiduciary earnings—7.1%. 
This figure compares with 4.4% from 
service charges and 3.1% from collec- 
tion fees, etc. 

The ratios in other states varies 
from .4% in Idaho to 4.6% in the 10 
trust departments of Utah member 
banks. 

Classified according to deposits, the 
report shows no trust departments in 
banks having less than $500,000, the 
percent of income derived from such 
source, (as a ratio of those engaged in 
fiduciary functions) being as follows: 


No. Banks Reporting 
Income from 
Collection 
Charges 


Trust % from 
Dept. Tr. Dept. 


Service 
Charges 





Collection of Bond Coupons 


Elimination of Waste Motion Where Bonds Are Held in Trust— 
Centralized Collection 


H. H. PETERSON 


Manager of Trust Operations, First National Bank and Trust Company, 
Minneapolis, Minn. 


E HAVE the addressograph appli- 

cation in the Trust Department 
and plates are maintained for all secur- 
ities. The bond plates show the par 
value, issuing corporation, description, 
rate, maturity, interest dates, amount of 
interest and symbols showing the tax 
free feature and where payable. The 
plates are filed numerically by accounts, 
and by classification in each account, and 
are under the supervision of the Trust 
Security Index Section. 

Among the many uses made of these 
plates is the preparation of all data per- 
taining to the collection of bonds and 
bond interest. The plates are properly 


tabbed for interest and bond maturities: 


—and approximately six weeks in ad- 
vance of due dates, the coupon envelopes 
and ownership certificates are prepared 
on the addressograph and delivered to 
the Trust Vault where the coupons are 
clipped and amounts verified as shown 
on plates. 


Greater Efficiency Through 
Centralization 


A few years ago, due to increased 
volume, our Bank Coupon Department 
was reorganized and enlarged, and new 
systems put into effect which gave them 
facilities to operate more efficiently. 
After this was done, our Comptroller 
stated that he would like to see the Bank 
Coupon Department handle all coupon 
and bond collections for the entire bank 
including the Trust Department. He 
was of the opinion that by centralizing 
the work a greater efficiency would be 
obtained. It was pointed out that the 
Bank Coupon Department was not inter- 
ested in sending men to the Trust Vault 


From address before Convention of American 
Institute of Banking, June 1939. 


to check out and pick up coupons. He 
asked us to consider a plan to deliver 
the coupons direct from the Trust Vault 
to the Bank Coupon Department without 
detailed check, accepting a total dollar 
receipt subject to count. 


We had visions of many difficulties 
arising between the Bank Coupon De- 
partment and the Trust Department. 
Practically all the Trust Departments 
with which we have corresponded or with 
which we have had the pleasure of visit- 
ing, send their Trust Collection Tellers 
to the vault to check out the coupons and 
receipt to the custodians in detail, and 
the majority of them send all or most of 
their coupons through the Bank Coupon 
Department for collection. Therefore, 
the idea of sending the coupons direct to 
the Bank Coupon Department without 
detailed check seemed like a rather rev- 
olutionary step but nevertheless very log- 
ical, and if it could be accomplished it 
would save the time of the Trust Col- 
lection Tellers and also cut down the 
time and work of the Vault Custodians. 


Revision of System Feasible 


We found that a large percentage of 
our coupons were already being handled 
for collection by the Bank Coupon De- 
partment and that the balance could be 
handled without difficulty if the coupons 
were received about fifteen days prior 
to maturity. So we proceeded to work 
out a system which would (1) simplify 
the mechanics, (2) route the coupons 
direct to the Bank Coupon Department, 
(3) give a better follow-up on delin- 
quencies and (4) set up a more adequate 
audit control. 

It was decided that the coupon en- 
velopes and ownership certificates should 
be prepared as heretofore, but that the 
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so-called interest sheets should be put on 
credit ticket forms, making enough cop- 
ies to have an original posting ticket, a 
file record, and an advice to auditors as 
to disposition, and further that an exact 
copy of all items run by the Security 
Index Section on the addressograph 
machine be put in the hands of the Trust 
Auditors direct from that section, thus 
giving the auditors a permanent register 
for audit purposes. 


Continuous multiple forms with one- 
time carbon to be run through a con- 
trolling device attachable to the address- 
ograph were selected, three copies of the 
form to be perforated into size of credit 
tickets with an additional copy perfo- 
rated every fourth ticket into sheet size. 
It was deemed advisable to try out the 
efficiency of the new set-up by placing 
only the custody accounts of correspon- 
dent banks under the system as a test. 
We were pleasantly surprised at the 
smoothness of operation, and after minor 
difficulties had been ironed out, the en- 
tire volume was put under the new sys- 
tem. 


Mechanics of Operation 


The first step is to prepare the coupon 
envelopes, the ownership certificates, and 
the credit tickets—the latter made in 
four copies. This is all done on the 
addressograph in the Security Index Sec- 
tion, and all items are delivered to the 
Trust Vault except the fourth copy of 
credit ticket (in sheet form) which is 
delivered direct to the Trust Auditors. 


The Trust Vault Custodians are in- 
structed to clip maturing coupons and 
bonds without using the coupon envel- 
ope or credit ticket as a guide, but mak- 
ing their verification when the coupons 
are inserted in the envelope. This makes 
a double check of the run made on the 
addressograph and detects the possibility 
of errors in tabbing of plates. Coupons 
are not clipped on delinquent bonds, but 
the envelopes and corresponding credit 
tickets are stamped “Past Due.” The en- 
velope and corresponding credit tickets 
for registered or other bonds not having 
coupons attached, are stamped “No 
Coupons.” 


At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 


UNION PLANTERS NATIONAL 
BANK AND TRUST COMPANY 
Memphis, Tenn. 


Credit tickets (which are still in trip- 
licate) and the envelopes containing 
coupons are totaled by custodians in 
batches and sent to the Bank Coupon De- 
partment by messenger under guard, in 
a steel jacketed case, for which the Trust 
Vault retains one key and the Coupon 
Department has possession of the other. 
The Coupon Department then issues its 
pre-numbered receipt to the Trust Vault 
in dollar total subject to count in 24 
hours. 


The empty past due and no coupon 
envelopes and corresponding credit tic- 
kets are delivered separately to the Bank 
Coupon Department by the Vault Custo- 
dians, and the Trust Auditors are ad- 
vised of the status of these items by 
means of Copy No. 3. Proper notation 
is made on Auditor’s Register and later, 
verification is made of these items by 
actual check in the Trust Vault. 


Distribution of Receipts 


The pre-numbered receipts issued by 
the Bank Coupon Department are made 
in quadruplicate: the first copy is re- 
tained by the receipt clerk who controls 
the total amount for collection, the sec- 
ond copy is attached to the securities for 
identification purposes, the third and 
fourth copies are signed by the coupon 
teller accepting the coupons and counter- 
signed by another teller in the Coupon 
Department. The countersigning teller 
returns the third copy to the receiving 
teller, who in turn delivers it to the 
Trust Vault, and drops the fourth copy 
in the Auditor’s box. The totals are 
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carried as a general ledger account un- 
der “Future Due Coupon Collections,” ex- 
cept such items as are due when received, 
which are entered directly as “Coupon 
Collections.” 

The Bank Coupon Department thus 
has all the current coupons for collec- 
tion and all data pertaining to past due, 
delinquent, registered, and no coupon 
items, and the Trust Auditors have a 
register on every item due during the 
current month. The current coupons are 
sent out for collection in the usual way, 
and as collections are received, the Trust 
Auditors are advised by means of Copy 
No. 3, at the same time the Trust Teller 
is credited by Bank Coupon Department 
and given Copy No. 1 of the credit ticket. 
Trust Auditors make direct verification 
from cash entries. 

A list of past due, delinquent, and re- 
turned items is prepared by the Bank 
Coupon Department and sent to the Re- 
search Department in duplicate, the re- 
ceipt of which is acknowledged on the 
second copy and returned to the Bank 
Coupon Department, which in turn de- 
livers the receipt to the Trust Auditors. 
The Trust Auditors use this receipted 
list to clear their register, and they have 
the complete satisfaction of knowing 
that, when all items are cleared, the cur- 
rent coupons have been collected and the 
Research Department has been advised 
of all delinquencies for follow-up. In 
this way the Research Department re- 
ceives notice of each past due item every 
six months regardless of how many times 
it has previously been reported to them 
until such time as the security is placed 
with a protective committee or otherwise 
disposed of. 


By revamping our system in the man- 
ner indicated, we have succeeded in elim- 
inating three complete operations, each 
of which involved the manual handling 
of the coupons. Two of these operations 
were eliminated at the Trust Vault, and 
the other at the Trust Collection Cage. 
These changes have not only resulted in 
simplifying the mechanics and shorten- 
ing the routing of the coupons but has 
also given us better follow-up on delin- 
quents and better audit control. The 
system is flexible and can be adapted to 


the tabulating machine as well as to the 
addressograph, by merely changing the 
size of the forms. We have had it in 
operation for approximately a year, and 
the improvements have fully justified our 
changes and worked out to our complete 
satisfaction. 


Graduate School of Banking 
Continues to Grow 


The Graduate School of Banking at 
Rutgers University in New Brunswick, 
N. J., marked the opening of its fifth 
consecutive year on June 19th with the 
largest enrollment of any preceeding 
year. 

Six hundred and fifty-four bankers 
from all sections of the country enrolled 
for the two weeks of extensive study. 
Six hundred and twenty-six enrolled for 
the 1938 classes. 

As evidence that the school is highly 
regarded by the bank officer students, 
four hundred and twenty-four of the 
1938 session are back again. This not 
only speaks highly for the school but 
for the calibre of men attending for no 
one who is familiar with the curriculum 
could doubt the sincerity of those at- 
tending. The school’s courses are diffi- 
cult and require study and concentra- 
tion; the extension work requires equal 
effort and in short means that the stu- 
dents will forego many pleasures in 
their pursuit of banking and trust edu- 
cation. 

It is interesting to note that this year’s: 
courses will find in attendance 21 presi- 
dents, 76 vice-presidents, 35 assistant 
vice-presidents, 56 cashiers, 15 treas- 
urers, 10 secretaries, 20 trust officers, 
66 assistant trust officers, nine comp- 
trollers, five assistant comptrollers, 17 
bank examiners, 79 assistant secretaries. 
and assistant treasurers, seven branch 
managers, 13 assistant managers, 25 de- 
partment heads, 17 auditors, three di- 
rectors and nine bank lawyers. 

Students taking trusts this year are 
fortunate in having back with the school 
two such able and conscientious instruc- 
tors as Gilbert T. Stephenson and Prof. 
Austin W. Scott. 





Advertising Trust Service 
Mediums Used and Results Obtained 


ALBERT JOURNEAY 
Vice President of The Purse Company, Chicago, Illinois 


HE selection of the prospect list is 

one of the primary steps preliminary 
to planning a trust advertising campaign. 
The other is an analysis of the records 
of your probate court so that you can 
determine just how broad your market 
is. With this information in hand the 
advertiser can proceed to intelligently 
outline his campaign. He will consider 
each medium and build his plan to in- 
clude those he feels will harmonize into 
Aida—Attention, interest, desire, and 
action. 


Some of you are probably saying 
“Aren’t you getting ahead of yourself. 
Shouldn’t he first find out how much he 
has to spend?” To this my answer is 
emphatically, “No.” I have seen banks 
invest several thousands of dollars for 
sound, ‘complete campaigns, properly 
presented to the watch dogs of the treas- 
ury, who wouldn’t have authorized even 
hundreds of dollars on a request for 
“some money to advertise the trust de- 
partment.” 


The greatest waste in trust advertis- 
ing has been the failure to advertise suf- 
ficiently plus the failure to advertise 
persistently. At best it takes some time 
for the seed, which eventually ripens 
into a trust account, to germinate. To 
me it is both senseless and costly to take 
ten years to do a job that we know can 
be done in five years. 


Direct Mail 


Since the field is a selective one, in 
the consideration of media the name of 
Direct Mail leads all the rest. It should 
be the cornerstone on which your cam- 
paign is built. 

The purpose of such a campaign is 
distinctly educational. The people who 


From address before the Convention of American 
Institute of Banking, Grand Rapids, June, 1939. 


seek trust service are not informed. You 
and I know that if they were informed 
individual executors and trustees would 
be as rare as the Dodo. The trust de- 
partment’s advertising should describe 
the department’s business and the de- 
scription should be elemental. It should 
begin with the A B C’s of trust service. 
The cardinal appeals will be: How to 
safeguard wife and children. How to 
avoid unnecessary taxation. How to pro- 
vide present and future management for 
an estate. Trust business is not mys-: 
terious. It is simply unknown to the 
great mass of people both without and 
within the bank. 


Results 


The State Street Trust Company of 
Boston is a classic example of successful 
direct mail advertising. In 1923, their 
trust department was 18 years old and 
they had trust assets slightly in excess 
of 18 million dollars. They began the 
regular and persistent use of direct mail 
as a new business stimulant. 


Today they have trust assets some- 
what in excess of $325,000,000 and each 
year experience a continued and satis- 
factory growth. Ralph M. Eastman, vice 
president, in response to my inquiry says, 
“IT feel certain that had we not main- 
tained our direct mail year in and year 
out to an increasing group of prospects 
our trust assets would have been not 
more than half of what they are today. 
The modest investment which we have 
made in advertising is returned to us 
many fold each year in the profits ac- 
cruing from the additional business that 
we would not have, had the advertising 
not helped to produce it.” 

Of course there is a more dramatic 
form that results may take. For exam- 
ple, an Iowa bank sent out the first mail- 
ing of their campaign on a Monday. On 
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Complete trust 
facilities—plus special- 
ized organization—plus 
long fiduciary experi- 
ence. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


the next day a gentleman came in, 
changed his will to include the bank as 
Executor and Trustee of his $400,000 
estate. A few months later he died. This 
single estate will produce fees that will 
pay for their advertising many times 
over. 


On the other hand I was told recently 
by a bank in Ohio of a substantial trust 
placed with them by a 70 year old lady. 
She had received their advertising regu- 
larly for fourteen years. There had been 
no other contact with her. Then one 
day she walked into the trust depart- 
ment, referred to the messages she had 
received through all those years and an- 
nounced that she now wished to set her 
house in order. 


Newspaper Advertising 


I, too, believe in the wise use of news- 
paper space but the most effective use 
we have found has been as a means of 
cultivating the good will of the two main 
centers of influence, the bar and the life 
underwriters. Many banks in recent 
years have used advertisements such as 
the one recently published by the First 
National Bank of Chicago in the inter- 
est of attorneys and the one published 
by the Fifth Third Union Trust Com- 
pany in the interests of Underwriters. 


The Detroit Trust Company is one of 
the institutions which are using a round- 
ed program of direct mail, newspapers 
and other elements in the development 
of new trust business. In response to 
my inquiry as to the results they are 
receiving they say: 


“On a mailing list of slightly over 
4000 we have received over 1000 inqui- 
ries and have closed more than $19,000,- 
000 worth of business from among those 
asking for the book. In this business 
the master book was either directly re- 
sponsible for favorable action or an im- 
portant factor in bringing it about. 

“Just as important and valuable to our 
minds has been the effect of our news- 
paper and letter campaign with Attor- 
neys and Life Underwriters, which is 
co-ordinated with the direct mail. We 
have received a great many letters from 
Attorneys and Life Underwriters compli- 
menting us on this advertising, and ex- 
pressing strong appreciation of our 
policy.” 


Basic Principles 


1. Don’t shoot blindly. Know your 
market. Know what you have to sell. 

2. Build your Campaign soundly and 
completely. If you have budget troubles 
whittle off the least important items. 

3. Persistence is a cardinal virtue of 
advertising. The trust advertisers job 
is never done. Follow the prospect to 
the grave, then put his heirs on the list. 

4. The prospect is primarily interested 
in what you can do for him rather than 
in what a great institution yours un- 
doubtedly is. 

5. Don’t overstate. 

6. Don’t overestimate the prospect’s 
knowledge of your service. 

7. Don’t take two years to do a job 
that can be done in one. “It is later 
than you think.” 

8. Maintain the quality of your adver- 
tising on a par with your service. 

9. Don’t send a boy on a man’s job. 
Your advertising must have sufficient 
power to do the job assigned to it. 

10. The advertising of the Trust De- 
partment is of vital interest to all of 
the bank’s employees. As the depart- 
ment grows, so grows the opportunity 
of every one with the institution. 

11. Copy writing is not usually a trust 
officer’s strong point. That is properly 
the work of the trained copywriter, the 
engineer of human emotions. The trust 
officer is, however, the best source of 
pertinent suggestions the copywriter has. 





The Readjustment of Funded Indebtedness 


Application of Principles of Sound Financing 


W. C. WAY 
Assistant Trust Officer, Central National Bank of Cleveland, Ohio 


HE investing public of America dur- 

ing the 1920’s was bond conscious to 
such an extent that the number of bond 
issues marketed in that period is almost 
unbelievable. The majority were in the 
category of real estate. These bond pur- 
chasers were making supposedly conserv- 
ative investments, notwithstanding that 
in all too many instances the ultimate 
losses belie such an assertion. 


There now remain outstanding only a 
comparatively few of these bond issues 
which strictly conform to the term of the 
original trust indentures. Consideration 
enables us to place the large majority in 
these three classifications: 


1. Those retired through the issuance of 
new securities at lower interest rates. 

2. Those liquidated through foreclosure 
or some other legal process. 

3. Those readjusted or in the process of 
being readjusted under reorganization 
plans. 


A remarkable feature of the business 
depression of the early 1930’s was that, 
in spite of its severity, many of our 
large corporations had sufficient re- 
sources to weather the storm. They were 
able to “refund” rather than “readjust.” 
Statistics of bond defaults as published 
in Standard Statistics Company’s Week- 
ly Bond Advisory Service—issue of De- 
cember 24, 1938—give these illuminating 
figures, representing all situations of 
which record is available: 


From address before American Institute of 
Banking Convention, June 1939. 


No. of 
Issues No. of Real 
(all groups) Estate Issues 
1,075 705 (65%) 
1,069 544 (51%) 
862 312 (386%) 


Principal Amount 


By far the large majority of defaults 
over the period from 1924 to 1938 inclu- 
sive, occurred during these three years. 
It will be observed that percentagewise 
the number of real estate issues was 
much greater than the principal amount. 
But while the readjustment of a large 
public utility or railroad bond issue may 
require more specialized treatment, the 
general procedure is similar to that fol- 
lowed in the readjustment of a small 
real estate issue. ; 


Remedies of Bondholders 


The ordinary trust indenture gives to 
the bondholders, through the trustee; cer- 
tain remedies which can be resorted to 
in case of default. The right to posses- 
sion of the mortgaged property, the fore- 
closure of the mortgage, and the appoint- 
ment of a Receiver are some of the com- 
mon remedies. In a number of cases 
they have been enforced. Usually the 
reason for this procedure is to eliminate 
the old management which has been con- 
sidered unsatisfactory if not incompe- 
tent. 

“Why doesn’t the Trustee foreclose?” 
is the pointed remark of irate bondhold- 
ers of the corporate trust officer upon 
being informed of a default in interest. 
Experience has taught us, however, that 
even when conditions seemed to justify 
such drastic action it was not always the 
best way out. 

The fact that defaults did not begin 
to occur to any great extent until 1931 
and that they continued to occur on a 
wholesale scale during 1932 and 1933 


Principal Amount 
of Real Estate 
$556,908,400 (27%) 
543,678,700 (21%) 
416,052,308 (12%) 


(all groups) 

$2,047,432,950 
2,618,971,730 
3,454,870,514 
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permits the assumption that hundreds of 
debtor companies throughout the country 
struggled for months, and in many cases 
years, to meet the obligations their fund- 
ed indebtedness imposed upon them. 
That they finally had to seek relief from 
burdensome interest charges and early 
principal maturities was not usually be- 
cause of mismanagement but because the 
odds against them in a period of severe 
business decline were too great to over- 
come. 

Under such circumstances the enforce- 
ment of the aforementioned legal reme- 
dies by the trustee at the request of the 
required number of bondholders no doubt 
would have aggravated rather than im- 
proved the situation. More often than 
not a continuation of the same manage- 
ment was desirable to carry on with any 
degree of success on a revised basis. 


Obtaining Trustee’s Cooperation 


The successful consummation of a Re- 
adjustment of Funded Indebtedness is 
more likely to be accomplished with the 
co-operation of the trustee than without 
it. From the standpoint of the debtor 
corporation probably the most construc- 
tive initial step would be to confer with 
the trustee about the proposed plan of re- 
adjustment, not necessarily with a view 
to obtaining the expressed recommenda- 
tion of the trustee, but at least to be 
assured of its support rather than oppo- 
sition. 

This procedure naturally places some 
responsibility upon the trustee. It must 
assure itself that the proposed plan is 
workable; is fair and equitable; does 
not unduly favor the obligor at the ex- 
pense of the bondholders; and that some 
contribution is made by the obligor in 
consideration of the concessions to be 
granted by the bondholders. Generally 
speaking the trustee may feel no speci- 
fic obligation to assume the responsibil- 
ity. Therefore, it should reserve the 
right to have an independent survey 
made: if a real estate issue is involved 
the professional services of one or more 
local individuals, well versed in real 
estate values and management problems, 
could be engaged. 
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A specific case can best illustrate this 
procedure. A real estate issue had been 
in default for several years. In 1932 in- 
come had declined to the point where only 
a very small portion of the interest was 
earned. Fortunately the security had 
been preserved and a readjustment was 
possible. Also fortunately the formula- 
tion of a plan was deferred in the hope 
that business conditions would improve 
and the earning capacity of the property, 
in more nearly normal times, could be 
more correctly determined. 

In the meantime the obligor continued 
in a managerial capacity under super- 
vision of the corporate trustee. For two 
or three years the available net income 
was distributed to the security holders. 
Eventually the debtor company drafted 
a readjustment plan for submission to 
the trustee. As a result of a survey, 
which projected the estimated earning 
power of the property over a period of 
years, and consultation with a few of the 
large holders, a plan acceptable to the 
trustee was devised. It called for a cash 
contribution by the stockholders of the 
obligor company to be used for imme- 
diate needed improvements to the prop- 
erty; for fixed and graduated interest 
payments, the initial rate of which was 
substantially reduced from the original; 
for stipulated periodic principal sinking 
fund payments; for the creation of an 
improvement fund to be used in making 
major improvements; for periodic audits 
by a certified public accountant; and for 
an annual payment to the obligor of a 
portion of the net income, if any, in ex- 
cess of the fixed requirements, which 
payment was in addition to a set fee for 
management and was offered as an added 
inducement to the obligor to make every 
effort to create a surplus in which he, 
as well as the security holders, could 
participate. 

The plan in detail was submitted to 
the security holders. Practically 100% 
consent was obtained. The plan has now 
been in effect for more than a year, dur- 
ing which time, incidentally, more than 
4% of the principal obligation has been 
retired and the market value of the se- 
curities has almost doubled. No protec- 
tive committee was formed, the mortgage 
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security was not impaired, and the man- 
agement was not changed. 


The Readjustment 


The importance of the corporate trus- 
tee in a readjustment of funded indeb- 
tedness is evidenced in Chapter 10 of the 
new Bankruptcy Act. The purpose of a 
readjustment program is to modify the 
requirements, in respect to funded in- 
debtedness, which are no longer capable 
of fulfillment, usually those for payment 
of a fixed rate of interest and payment of 
the principal at a stipulated maturity. 
Obviously then, no resetting ordinarily 
can be considered workable unless relief 
is offered as to these two covenants. 


A readjustment of funded indebted- 
ness is seldom initiated by the corporate 
trustee. Even a liquidation through fore- 
closure or some other legal remedy is in- 
stituted by the trustee usually upon the 
request of a certain number of bond- 
holders who have furnished a satisfac- 
tory form of indemnification to the Trus- 
tee. The obligor company, or sometimes 
a protective committee, will usually make 
the first move. This may consist of a 
meeting or several meetings with the 
corporate trustee, in which the trustee 
can contribute the benefit of its experi- 
ence and knowledge from probable pre- 
vious contacts with bondholders of the 
issue in question and from assisting in 
similar programs, in the formulation of 
the proposed plan of readjustment. 

The degree of modification of the in- 
terest obligations and the period of ex- 
tension of principal maturities must of 
course be dependent upon the circum- 
stances involved. Naturally the objec- 
tive of any readjustment should be a 
plan which, above all, and subject to the 
use of a reasonable portion of income in 
the payment of interest, will provide for 
the retirement of bonds, frequently ac- 
complished to advantage by acceptance 
of tenders or purchase in the open mar- 
ket. Since the return of his principal 
is generally the main concern of the 
average bondholder, it would seem logical 
that any readjustment which does not 
offer bondholders at least a hope under 
normal conditions of the ultimate pay- 
ment of the indebtedness is merely post- 


VALUATIONS 
of Life Estates, Life Agency 
Renewal Interests, Etc. 


FACKLER & COMPANY 
CONSULTING ACTUARIES 


8 West 40th Street, New York, N. Y. 


Edward B. Fackler Robert D. Holran 
LL.B., F.A.S., A.A.I.A. 


poning the evil day of forced liquida- 
tion. In the case of real estate issues an 
allowance for a reasonable amount of de- 
preciation.to be used in the retirement 
of bonds, if not needed in making im- 
provements to the mortgaged property, 
in some instances has proved to be a 

successful solution. 7 

The preparation of the explanatory 
material for acquainting bondholders 
with the proposal and obtaining their 
support has developed into an art. Com- 
plete disclosure in the fullest detail is 
naturally imperative. If the plan is com- 
plicated even in the slightest this may 
require several printed pages. The prob- 
lem is to get all bondholders to read 
what is sent to them. A “covering”’ let- 
ter has brought encouraging results. 

Many issues which were adjusted in 
the early 1930’s may yet have to be sub- 
jected to readjustment. 

Regulations of governmental agencies 
may be beneficial in avoiding a repeti- 
tion of past mistakes. Even so, the fu- 
ture of bond financing, particularly as 
it pertains to so-called local issues of 
moderate size, will depend to a large ex- 
tent upon the degree of success of the 
readjustment of funded indebtedness 
which has been effected during the past 
few years and which will be effected in 
the near future. In accepting the re- 
sponsibility, wherever practical, of in- 
sisting upon application of the principles 
of sound bond financing in every read- 
justment of funded indebtedness, the 
corporate trustee is laying the founda- 
tion for future desirable business in the 
form of new bond trusteeships and, it is 
hoped, increased earnings. 





The Trust Outlook 


N THE basis of answers from forty- 

four leading trust men in the 
United States, the outlook for trust busi- 
ness was described by Merle E. Selec- 
man, secretary of the Trust Division, 
American Bankers Association, in a 
talk before the 1939 American Institute 
of Banking Convention. Some five per- 
cent expressed a pessimistic view. 
About thirty-four percent saw a promis- 
ing future if, among other things, the 
operations of corporate fiduciaries were 
adjusted to changing conditions, if qual- 
ity, standards and profitability were 
properly considered in the acceptance 
of trust business, if more efficient meth- 
ods were devised and used, and if the 
trust business were completely divorced 
from commercial banking—to say the 
least, trust business should be recog- 
nized as a coordinate and not a subor- 
dinate of banking—and if a larger per- 
centage of the public could be served. 


The reasons for the favorable outlook 
expressed by the remaining sixty-one 
percent were reported by Mr. Selecman 
as follows: 


“No better plan has yet been devised for 
the expert handling of estates of deceased 
persons, for the management of trust funds, 
and for the advising of the living as to their 
investments. 

“As long as property exists, even in mod- 
est amounts, there will be a need for some- 
one with experience to manage it. 

“Death is certain for all people in your 
community. 

“The surface for trust business in Amer- 
ica has barely been scratched as shown by 
probate records throughout the country. 

“Individual fiduciaries are becoming out- 
moded. 

“The corporate form of doing business 
has vastly multiplied the types of property 
and extended the range of investments. To 
select properly and to preserve investments 
require wider knowledge than the ordinary 
individual can bring to bear upon the prob- 
lem. 

“The ever-increasing complexities and im- 
portance of taxes as related to estates are 


causing the public, more and more, to turn 
to the corporate fiduciary. 

“The sentiment of the public is becom- 
ing more favorable to the corporate trustee 
because of the splendid record it has made 
and is now making in serving the best in- 
terests of the public. 

“Trust service has no federal competition 
as does the commercial department of a 
bank. 

“Because of the lessons learned from mis- 
takes made in the past, the quality of trust 
service will be better than ever before. 

“While governmental rules and regula- 
tions are burdensome and costly, they are, 
in the main, for the benefit of those for 
whom we act. These regulations do not 
govern individuals who act as fiduciaries 
and such safeguards can be made effective 
sales argument for our services. 

“Despite the decrease in large estates, 
there is greater need for corporate trust 
service than ever before, especially by peo- 
ple of moderate means. 

“Money and property management can be- 
come even more complex, thus creating gold- 
en opportunities for the experienced corpo- 
rate trustee. 

“There is too much inherent value in 
trusts and trust administration in these in- 
creasingly difficult days, and there is too 
complete a record of trust service well per- 
formed by trust institutions to say that the 
long-range outlook is gloomy.” 


Service 


At two o’clock in the morning a lady tele- 
phoned the president of a large department 
store. After much ringing, the mogul an- 
swered with a sleepy and gruff “Hello!” 

“This is Mrs. Soandso,” said our lady 
friend in a syrupy voice; “I just couldn’t 
help calling you personally to tell you that 
the hat I bought at your store last week is 
simply stunning. I don’t know when I’ve 
liked anything so much.” 

“That’s all very nice,” yawned the presi- 
dent, “but would you mind telling me, Ma- 
dam, why you call me this hour of the night 
about a hat you bought last week?” 

“Because,” she replied politely, 
truck just delivered it.” 


—Savings Journal of Washington Loan & Trust 
Co., Washington, D. C. 


“your 


746 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trusts and Estates are invited to express opinions, sug- 
gestions and inquiries on matters of interest to fiduciaries, for presentation 


and discussion in this department. 


Better Wills and Probate Law 


Dear Sir: 


I have read with absorbing interest 
the editorial on page 463 of your April 
issue. You have ventured into a field 
that has long been an anathema to the 
trust officer whose objective is to “get 
things done with dispatch.” This iden- 
tical problem was dealt with at some 
length in an article which I contributed 
to your February 1933 issue. In that 
article I was quite critical of some of 
the cumbersome forms and other factors 
which tend to discourage rather than en- 
courage a more universal patronage of 
our trust facilities. 


That our probate and trust laws in 
most states, not to mention conflicting 
rulings of different states, should be 
amended and brought up to date re- 
quires no lengthy exposition. In most 
cases these laws were placed on the 
books during a period when the principal 
form of property was real estate. The 
march of time has changed all this. 


Other factors which are a constant 
source of concern arise, not on account 
of any conflict or obscurity in our estate 
and trust laws, but rather as a result of 
unskilled draftsmanship. As a leading 
attorney -friend has often declared: of 
all the duties which devolved upon him, 
that of preparing and drafting a will or 
other trust instrument is usually the 
most thankless and unprofitable. The 
owners of property strangely enough are 
ready to pay a reasonable fee for the 
preparation of a contract or a deed, but 
when it comes to the preparation of a 
will, the lawyer is often dispensed with 
and too frequently the schoolmaster is 
called in, or, if he be not at hand, there 


is commonly to be found in every com- 
munity a will-maker of equal courage 
and ignorance, the collector or inheritor 
of exploded forms and phrases. 

This notion proceeds upon the two- 
fold error that wills are expounded, not 
according to the rules of law, but ac- 
cording to the dictates of common sense 
—and that common sense is the same 
in all men. These same home-made wills 
and other trust instruments wherein the 
trust company is named in a fiduciary 
capacity sooner or later pass into the 
hands of the unfortunate trust officer 
who is called on to carry out the instruc- 
tions and directions therein contained. 
Blunders and obscurities of every shape 
and shade then and there present them- 
selves and serve only to increase the 
confusion and swell the mass of adjud- 
ication that so often is required to deter- 
mine the exact meaning of the instru- 
ment without in any way advancing 
either our trust services or the law as a 
science. 

We attribute our perplexing problems 
not so much to the law in itself as to 
unskilled draftsmanship in the prepara- 
tion of wills and other trust instruments. 
Indeed, if we are convinced of anything, 
we are satisfied that there cannot be a 
greater mistake than that of supposing 
that a very small stock of legal terms 
added <o a very ordinary education suf- 
fices to accomplish the will-maker or 
draftsman of trust instruments. On the 
contrary, a will or other trust instrument 
is alone capable of exhausting the science 
and ingenuity of the most able attorney. 


Educate Property Owners 


Our chief problem is to educate the 
owners of property to the notion that 
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Working closely with attorneys 


and with trust institutions 


throughout the country 


WILMINGTON, DELAWARE 


when it comes to the preparation of such 
instrument, they should call in an at- 
torney who is accomplished in his pro- 
fession, conversant as well with the var- 
ious forms of gift and prepared alike to 
suggest the aptest kind of designation 
and to effect it by the aptest words. If 
we as trust men could lead the way in 
this direction, much of the confusion 
which now clogs our services would dis- 
appear. 

On the other hand, it must be admit- 
ted that the blame for miscarriage is not 
infrequently attributable to the testator 
or trustor himself. Want of explicitness 
or candour in the communication of the 
actual state of his property or circum- 
stances, or an obstinate attachment to 
some favorite project, may render abor- 
tive the most judicious advice. A short- 
sighted economy, which all too frequently 
calculates the present fee and disregards 
the ravages of a posthumous equity suit, 
has much to do with the mischief pres- 
ently under discussion. 

Much good has been accomplished by 
the Restatement of the Law of Trusts as 
adopted and promulgated by the Amer- 
ican Law Institute and more would be 
accomplished if a corresponding organ- 
ization would undertake the task of re- 
vising our more or less obsolete probate 
and guardianship laws. It must never- 
theless be remembered that no matter 
how certain and clear the law as a science 
may be, unskillful draftsmanship will 
always remain capable of producing the 
evils which each of us so much deprecate. 


D. W. Mackay 
United States National Bank, Portland, Ore. 


Kansas Probate Code 
Dear Sir: 

I have received a copy of the May 
issue of Trusts and Estates which sets 
forth my article on the Kansas Probate 
Code. I think you have done a fine job 
of setting it up. 

Under Article 22 covering the allow- 
ance of demands, which is set forth on 
page 645, the printer has left out one 
line. As printed it reads “Allowance of 
Demands. The statute of nonclaim be- 
gins to run from the date of the admin- 
istration bond as provided in the old 
law,” whereas it should read “The sta- 
tute of nonclaim begins to run from the 
date of the first published notice rather 
than from the date of the administra- 
tion bond as provided in the old law.” 

Under Article 13 printed on page 554, 
I find that I was not quite as clear as I 
might have been. I state “The real pur- 
pose of the section is to prevent unreas- 
onable or unnecessary allowances as pref- 
erences under class 1 relating to neces- 
sary expenses of the last sickness to the 
detriment of creditors in class 4. The 
old law allowed first and second class 
claims without limitation.” The above 
quotation would be a little more clear 
if it were stated as follows: “The real 
purpose of the section is to prevent un- 
reasonable or unnecessary allowances as 
preferences under class 1 relating to fun- 
eral expenses and to class 2 relating to 
necessary expenses of the last sickness 
to the detriment of creditors in class 4. 
The old law allowed first and second 
class claims without limitation.” 

Marlin S. Casey 

Topeka, Kansas. 

SAA Oe 

Any study of the tax problem which omits 
local taxes is bound to be inadequate and 
largely useless. We need a tax system for 
real estate that will base levies primarily 
on annual income value. But in addition, 
as forms of wealth change, we must find, 
for all forms of taxation, some way to re- 
lieve the cumulative burden where taxes 
overlap. The Federal tax structure must 
recognize that real estate is the main de- 
pendence of local government. It can do 
this simply and effectively by permitting 
offsets of local taxes against the net Fed- 
eral tax payable. Herbert U. Nelson 

National Assn. of Real Estate Boards. 





Convention Cruise 


EPEATING the highly successful 

plan of holding their annual con- 
vention .on board ship, the New York 
State Bankers Association made their 
second pilgrimage to Bermuda over the 
Decoration day week-end, 400 bankers 
and their wives taking the five day voy- 
age on the S. S. Manhattan, flagship of 
the United States Lines. 

Similar convention cruises are attain- 
ing popularity all along the Atlantic 
Coast, the state bankers associations of 
Virginia and North Carolina also hav- 
ing repeated again this year, and Mary- 
land making its maiden voyage. The 
combination of business sessions, rest 
and recreation have obviously worked 
out with such satisfactory results as 
to indicate a definite new trend in con- 
vention technique. 

To those skeptical persons who rely 
on the old saw that it is impossible to 
combine business and pleasure, it must 
come as a revelation to note that atten- 


dance at the business sessions, even 
those illuminated by nothing more dra- 
matic than committee reports, either 
equals or surpasses that accorded to land- 
lubber conferences. 

Of particular significance is the fact 
that those parts of the program which 


feature notable speakers drew record 
audiences on shipboard, not only of del- 
egates, but of their wives. Perhaps 
more attention should be paid to the im- 
portance of giving to bank officers’ 
wives the opportunity of such financial 
and economic discussions, principally 
because their position in the community 
is one which offers occasion for leader- 
ship in club and civic affairs. 

The recent New York cruise provided 
probably the smoothest sailing which 
the bankers have had for many years, 
and under the genial and adroit hand 
of Tom Wilson of Binghamton, associa- 
tion president, and of Frank Totten of 
the Chase National Bank of New York, 
as master of ceremonies, created that 
esprit de corps which is so essential to 
the mutual confidence and cooperation 
on which all banking progress is depen- 
dent. More leisurely and consequently 
more conclusive “comparison of notes” 
takes the place of the harried and casual 
exchange of ineffectual pleasantries 
which have long marked the usual rou- 
tine of convention halls. Occasions for 
the informal interchange of personal 
experiences on concrete questions of 
financial operations or of economic con- 
ditions are multiplied, freed from the 


Some of the New York bankers, delegates to the State Convention Cruise, arriving in Hamilton, Bermuda. 
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distractions of outside appointments 
and interests. 

As convening becomes more and more 
a national habit, and the multiplicity of 
associations causes increased demands 
on the time of bank officers, the objec- 
tives and values of different types of 
foregatherings will have to come under 
critical review, to determne the most 
expedient forms. Some relief from 
continuous concentration on “prob- 


New York Trust 


In the report of the sub-committee 
which the Trust Functions Committee 
of the New York State Bankers Asso- 
ciation had appointed to make a detailed 
two years’ study of trust administra- 
tion cost and commissions the follow- 
ing points were conclusively demon- 
strated : 

1. That the cost of rendering 
trust service exceeded commissions 
by a substantial amount. 

2. That the system of collecting 
fees under existing law was hopeless- 
ly unscientific and out of date. 
Commenting upon the changes in the 

country’s economic structure since the 
schedules were last revised in 1923, the 
report quotes from a decision handed 
down on December 8th, 1938 by the Sur- 
rogate of King’ County, New York: 
“The system of remuneration thus es- 
tablished, as this Court has frequently 
observed, is unsatisfactory and un- 
scientific to a degree.” 

It is also pointed out that in the exist- 
ing schedules commissions on principal 
are arbitrarily fixed in amount, bear no 
relation to the term of the trust, and are 
collectible only at uncertain intervals. 
This results in gross inequities between 


the remainder and life interests. The 
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lems” has also to be granted to attract 
a sizeable attendance and hold alert at- 
tention. 


For these reasons it is pertinent to 
inquire whether a changed concept and 
style of convention are arriving which 
combine the weightier discussions and 
business contacts with the invigorating 
and restful atmosphere of ocean travel 
and new lands. 


Fee Suggestions 


Association therefore proposes’ to 
change the basis of the fees allowed to 
testamentary trustees to that of an an- 
nual fee on principal and income; on 
principal, starting at 1%, of 1% on the 
first $100,000 and graduating down to 
1/10 of 1% on capital sums above 
$1,000,000, and on income of 5% on the 
first $5,000 and 244% for amounts above 
that figure. 

By making commissions on principal 
payable as earned from year to year, the 
accumulation of commissions is elimin- 
ated. 

With regard to multiple trustees, the 
report recommends that the maximum 
number of commissions payable be re- 
duced to two instead of three, and that 
one of these be paid to the active trustee 
and the other apportioned by agreement 
or by the court. It is also suggested 
that the existing procedure in regard to 
accounts having a value less than $100,- 
000, which are now limited to one full 
commission, be revised to allow two- 
thirds of such commission to the active 
trustee. 

An additional recommendation made 
in the report would allow a commission 
of 5% on rents collected from real 
property managed by the trustee. 
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Developing Trust New Business 


A Letter To A Trust Minded President 


Dear Mr. President: 

When you assumed the presidency of 
our bank a few months ago I was, to be 
very frank, quite concerned over what 
your attitude to the trust department 
might be. I realized that without your 
sympathies my efforts to build a good 
sound trust department would at their 
best be feeble. However after our dis- 
cussion yesterday and the encourage- 
ment you gave me I feel confident that 
within a reasonable time our trust de- 
partment will not only be a well organ- 
ized and efficient unit but also one to 
which you can point with pride as 
being one of the bank’s greatest earning 
assets. 

In accordance with your wishes I am 
submitting herewith my suggestions as 
to how we can both work together for 
the best interests of the trust depart- 
ment and the institution as a whole. 

My first suggestion is, I consider, the 
key to the solution of our greatest prob- 
lem and I know of no better way of ex- 
pressing it than you yourself expressed 
it during our conference: “The road be- 
tween the president’s desk and the trust 
department is a “two-way” path that 
not only the executive trust officer should 
travel but the president and assistant 
trust officers should travel as well.” I 
respectfully suggest that you make fre- 
quent visits to the trust department so 
that my assistants and I may informally 
discuss such matters as the examiner’s 
report, new business and customers, and 
other pertinent subjects of interest to 
you as head of our institution. These 
visits will result in your knowing our 
work and ourselves a little more inti- 
mately and I am confident that greater 
efficiency, smoother internal relations 
and substantial new business will follow. 

In this respect may I point out that 
there are frequent conferences and con- 
ventions held at which trust subjects are 


discussed by outstanding attorneys, life 
underwriters, leading trust men and 
other experts whose views I feel sure 
would be of great value to you in check- 
ing on me. I shall make it a point to 
inform you well in advance of the next 
conference so that you may consider at- 
tending. 

It is of the greatest importance that 
every director, officer and employee of 
the bank know why we have a trust de- 
partment, what it means to the com- 
munity and what the trust department 
does (not how). To this end I would ° 
request Mr. Johnston, one of my able 
assistants, to arrange a series of short 
lectures—say four lectures of one hour 
each—one day a week for four weeks, 
using as a text book Trust Business I. 
I would repeat this lecture course every 
two years because it would undoubtedly 
stimulate considerable interest in our 
trust department and tend to make our 
entire staff trust minded. Our com- 
mercial officers, directors and general 
bank staff can influence much business 
to this department as has been proved 
by many other banks. It would be well 
to consider inviting a number of our 
large depositors and stockholders as well. 

Our monthly report to the Trust Com- 
mittee could be made more comprehen- 
sive and informative. By including such 
information as the following, it could 
tell a condensed, yet complete story of 
the monthly activities of the department 
and would keep you and our entire Board 
of Directors abreast of trust department 
activities : 

Wills received 

New accounts 

Closed accounts 

Cash awaiting investment 

Sales of real estate 

Overdrafts—advances to trusts 

Commission received 

Securities ordered sold or bought 


Wills withdrawn 
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Such results have made The Purse Com- 
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Accountings filed 

Legal opinions received 

Personnel changes 

Trust Department budget 
Frequently, illuminating and timely 


articles, legal decisions, new business 
plans, etc., appear in the trust publica- 
tions, Trusts and Estates and The Trust 
Bulletin of the A.B.A. I read these pub- 
lications and with your approval, I would 
like to submit to you such items I believe 
would be of interest to you as head of 
our institution. I would exercise ex- 
treme care not to overburden you with 
matters of little importance. 


I would suggest that you receive a 
memorandum, at least twice a year, list- 
ing our directors who have lodged their 
wills with us. I explained to you the 
potential embarrassment of a trust insti- 
tution when a director’s will names, as 
executor or trustee, someone other than 
his own institution. Since practically 
all of our directors are known intimately 
to you, I believe the matter of approach- 
ing them may best be decided by you. 
I would of course be glad to offer any 
suggestions I could. 

We have recorded on,our prospect 
cards, one for each individual, our ef- 
forts to obtain business. It is my 
thought that you will find a number of 
our prospects in the file are personal 
friends of yours and perhaps a word 
from you, at the proper time, may con- 
vert these prospects into new accounts. 
The commercial officers of the bank are 
quite likely to be of great assistance in 
this respect also. Then too, you and the 
other officers may impart to us a few 
“missing links” in the chain of informa- 
tion which would make our own efforts 
just that much more effective. 

As a closing thought, and I submit it 
solely in view of your intense interest 
in our trust department, our most logical 
field for new business is within our own 
four walls—depositors, stockholders, 
present trust customers, directors and 
officers. 


Would it be advisable for you to in- 
vite, say one day a week, one of our 
large depositors, stockholders or an im- 
portant trust customer to luncheon dur- 
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ing which you could casually request 
them to give you their opinion as to 
how the bank may serve them? Since 
all stockholders are, in effect, your part- 
ners in the business of operating our 
bank, I believe they would appreciate a 
heart to heart talk over a luncheon or 
dinner table and an opportunity to ex- 
press, at your request, their thoughts on 
our institutional policies, new business 
efforts and other matters of interest. 
Then, too, valuable knowledge that would 
otherwise not come to your attention, 
such as personal grievances, complaints, 
new business leads, advance information 
on future business moves, etc., may re- 
sult from this effective, yet inexpensive 
procedure. In the final analysis, aside 
from any tangible advantages, I am con- 
fident that you will find this suggested 
method of creating good will an effective 
test of our service to the community. 


Respectfully submitted, 


JOHN DOCK, 
Executive Trust Officer. 


—. 
Reminders 


The following notation was inserted 
before the June leaf in calendars distri- 
buted by the State Street Trust Com- 
pany, Boston, Mass.: 


Vacation Plans 


Why not take a vacation from financial 
worries this year by arranging for our Trust 
Department to care for your securities, col- 
lect income, etc. - - in short, act as your 
financial secretary while you are away. 


Letters of Credit and Travelers Cheques 
on Sale at Each of Our Offices. 
anf) 


Life Insurance Is Topic of Trust Ad 


Recent advertising of the St. Louis 
Union Trust Co., Mo., appears to be 
taking advantage of the interest which 
has been stirred up by various critics 
of life insurance companies. The bank 
recently took two-column 15-inch space 
to discuss the topic “Your Life Insur- 
ance Program Should Harmonize with 
your General Estate Plan.” 


: e Re aes 
Awerading Hank 


The front cover of a heavy two page folder used 
by the Fort Worth National Bank, Texas. 


Eckhart Elected President of Life Ins., 
Trust Council 


Harold Eckhart, vice president of the 
Harris Trust & Savings Bank has been re- 
cently elected president of the Chicago Life 
Insurance & Trust Council. He succeeds 
P. B. Hobbs, agency manager of the Equit- 
able Society. 

H. K. Nickell, Connecticut General, was 
elected vice president; Donald W. Laing, 
assistant secretary of the Northern Trust 
Co., secretary, and Berrien Tarrant, Canada 
Life, treasurer. 

Elected to the executive committee for 
three-year terms were: John H. Hamel, as- 
sistant secretary of the First National Bank, 
and G. S. Brown, Penn Mutual Life. 

0 


Holbrook Company Merges 


The Holbrook Company and Franklin 
Management Corporation of Boston have 
joined forces to form a new partnership 
known as Holbrook & Kingman. There 
will be no change in either organization 
except in so far as their research will 
be broadened under the plan. 
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Segregation Straws 


PARADE of insurance officials has 

appeared as witnesses before the 
Temporary National Economic Com- 
mittee. While not actually on trial, that 
is, technically, they were questioned 
closely on their practices, especially on 
nearly uniform raising of annuity policy 
rates and other matters which the Se- 
curities and Exchange Commission in- 
dicated as a monopolistic trend. 


Government officials of the ultra-lib- 
eral school of thought, such as are in 
control at the SEC, have long eyed the 
insurance companies. Some definitely 
favor closer regulation on the broad 
basis that insurance companies are a 
“public utility.” Another phase of the 
insurance companies business concerns 
their huge investments. This group, 
believing that they are working in the 
public interest, wish to see such invest- 
ments “chaneled” along lines that will 
stimulate business, particularly now, 
small business. 


In fact, recent hearings at the TNEC 
have indicated a plain desire to further 
separate the present component parts 
of banking. Commercial phases would 
be separated from savings, and trust de- 
partments would be still further set off. 
As now discussed, commercial banking 
would continue to be under the jurisdic- 
tion of the Comptroller’s Office, the Fed- 
eral Reserve Board, and the Federal De- 


posit Insurance Corporation. Savings, 
as such, would be under some type of 
joint regulation, while trust depart- 
ments are coveted by the Securities Ex- 
change Commission. This latter is not 
due to any desire to write regulations 
so much as to mould their investments. 
Unless present strategy changes, more 
will be heard about these plans later 
this year, or perhaps during the “study” 
of monetary and banking policies now 
favored under the Wagner Resolution. 


Of long range interest to trust offi- 
cials, concerned over growing Govern- 
ment control all about them, is this ex- 
pected study that is to be conducted 
under the direction of the Senate Bank- 
ing and Currency Committee in order to 
“recommend a national monetary and 
banking policy by which the monetary 
and banking authorities of the Federal 
Government shall be guided and gov- 
erned, and to consider and recommend 
the character of governmental machin- 
ery best calculated to carry out such 
policy.” 

During this summer a sub-committee 
is expected to work out an agenda. Ac- 
cording to Reserve Board officials, every 
feature of banking is expected to be 


‘ scanned and this is said to definitely in- 


clude the trust department. Senator 
Wagner told Trusts and Estates that 
there was to be no “witch burning” but 
a sincere attempt to revise banking 
regulation. Trust officials will be in- 
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vited to aid. The Reserve Board has 
for months favored such a study. 


Cole-Barkley Bills 


HE Cole Trust Indenture Bill is 

soon to be wedded to the Barkley 
Trust Indenture Bill. The former is the 
House measure and the latter has been 
passed by the Senate. The conference 
committee of Senators and Representa- 
tives will officiate. This is on the as- 
sumption that the Cole bill will soon 
pass, which appears likely at the mid- 
month date inasmuch as it has been re- 
written by the subcommittee and, as 
soon as the full committee approves, 
will go to the floor where, as an admin- 
istration measure, there is likely to be 
little opposition. According to Rep. 
Cole, the principal changes approved 
by the subcommittee are: 


(1) “In the case of indentures which 
are now required to be filed under the 
Securities Act, it will no longer be neces- 
sary to file a separate application for 
qualification of the indenture. The ma- 
chinery of the Securities Act will be util- 
ized instead. The registration statement 
will be required to include information 
with respect to the eligibility and dis- 
qualification of the trustee and an an- 
alysis of certain of the more important 
provisions of the indenture. 

“The only grounds for refusing regis- 
tration, in addition to those now specified 
in the Securities Act, will be the in- 
eligibility or disqualification of the trus- 
tee, or the failure of the indenture to 
conform to the requirements of the bill. 
Those requirements have now been con- 
verted into specific statutory form, and 
will not involve the exercise of discretion 
by the SEC. 

“The requirement of an application for 
qualification is preserved only in those 
comparatively few cases in which regis- 
tration is not required under the Securi- 
ties Act, i., reorganization securities. 
Even in those cases the procedure applic- 
able to registered securities has been car- 
ried over. These amendments are all de- 
signed to eliminate the possibility of de- 
lay, and duplication of expense, in the 
qualification of indentures, 

(2) “The amended bill establishes stat- 
utory minimum requirements as to the 
kind of certificates and opinions which the 
obligor must furnish to the trustee with 


respect to its compliance with the coven- 
ants and conditions of the indenture, in- 
stead of giving the SEC jurisdiction over 
that matter, and over the duties to be im- 
posed on the trustee in the period before 
default. 

“The Commission will no longer have 
jurisdiction to determine the kind of de- 
fault of which notice must be given to 
the bondholders. Under the amended 
bill, such notice must be given with re- 
spect to defaults in principal and inter- 
est or sinking fund or purchase fund in- 
stallments. The effect of these changes 
is entirely to eliminate the element of ad- 
ministrative interpretation with respect 
to the contents of indentures. 

(3) “For the discretionary exemption 
of issues under indentures which are lim- 
ited to $1,000,000 in amount, there has 
been substituted a non-discretionary ex- 
emption of such issues up to $1,000,000 
in any period of three years. In addition, 
an exemption has been provided for se- 
curities not issued under indentures, up 
to $250,000 in any one year. 

(4) “The minimum capital and sur- 
plus requirement for indenture trustees 
has been increased from $100,000 to 
$250,000. 

(5) “Changes have also been made in 
the section defining what shall constitute 
a conflicting interest requiring resigna- 
tion by the trustee. Where the trustee’s 
board of directors is more than nine, 
there may now be two directors in com- 
mon, without any restriction upon their 
pecuniary interest in the issuer. In the 
section which imposes a limitation upon 
the ownership, by the issuer and its of- 
ficials, of voting securities of the trustee, 
the percentage limitations have been in- 
creased from 5% on individual ownership 
and 10% on collective ownership to a flat 
10% and 20%, respectively. 

“In addition, under the amended bill, 
the Commission, in the exercise of its 
jurisdiction under the Holding Company 
Act, may not refuse to authorize a loan 
to a registered holding company or a sub- 
sidiary thereof, merely because the lend- 
ing institution is trustee under an inden- 
ture of the borrower or of a subsidiary 
of the borrower. But the Commission 
may require the obligor under the inden- 
ture and the trustee to agree to be bound 
by the provisions of the bill with respect 
to the preferential collection of loans, 
and the exercise by the trustee of ordin- 
ary prudence after default under the in- 
denture. 
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(6) “Changes designed to minimize 
expense and to afford additional protec- 
tion to the trustee have also been made 
in the sections relating to periodic re- 
ports by the issuer, and requests by bond- 
holders to the trustee for the mailing of 
communications to other bondholders. 

(7) “Under the amended bill, the hold- 
ers of 75% in principal amount of the 
outstanding bonds may consent to inter- 
est postponements for not more than 
three years. The former limit was one 
year.” 


Federal Equity in Business 


HEN Assistant Secretary of State 

A. A. Berle, Jr., cryptically re- 
ferred to a memorandum in testifying 
before the TNEC when it was discuss- 
ing business credit needs, he merely re- 
vealed programs long whispered though 
often denied. Mr. Berle strongly favors 
Government investments in private in- 
dustry, or a long step ahead of mere Gov- 
ernment loans. 

The Berle memorandum was favor- 
ably mentioned by Chairman of the 
SEC, Jerome Frank, when he recently 
testified on the Mead bill for Govern- 
ment insured bank loans to “little busi- 
ness.” Chairman Frank’s program was 
first the Mead bill, next intermediate 
credit banks as outlined by Senator 
Pepper and following he said, in effect, 
that there may have to come some such 
program as outlined by Mr. Berle. 

The proposal, while only in memoran- 
dum form, includes the legalizing of 
Government purchases of stocks in or- 
der to stimulate business growth and 
possibly to control it, although this lat- 
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ter is denied. Preferred and common 
stocks would be purchased when equity 
capital was needed and there was no 
possibility of selling such stocks in the 
open market. The broad outline is rad- 
ical and is so admitted by those who 
favor the general aims such as Leon 
Henderson, Jerome Frank, William O. 
Douglas and others. 


Deposit Insurance 


ENATE passage of the Byrnes’ bill 

is a probable step toward issuance 
of the new regulation by the FDIC in 
the matter of adjusting insurance assess- 
ments on trust funds. The Bill will aid 
about 400 banks and save them an es- 
timated $6,000,000. The Reserve Board 
in a report which was never made public 
said that “it is reasonable to expect that 
such action would have the effect of en- 
couraging the further concentration of 
inter-bank balances in large financial 
centers.” 


Taxes 

HE newspapers have indicated that 

removal of tax deterrents is favored 
and that Congress is anxious to act 
promptly, as they must, since excise taxes 
expire at the end of this month. One fea- 
ture, not highlighted, will mean a con- 
siderable saving to distressed corpora- 
tions, amounting to more than $100,- 


’ 000,000 annually in interest charges on 
’ existing obligations. 


This would be ac- 
complished through permission to pur- 
chase in the market their outstanding 
certificates of indebtedness without be- 
ing subject to income tax liability. 















Wills of the Month 


Dr. Charles H. Mayo 
Surgeon 


Dr. Charles Horace Mayo, one of the most 
famous surgeons in the world, who with his 
brother Dr. William J. Mayo, made the 
Mayo Clinic world renowned and established 
a research foundation at Rochester, Minn., 
that became the medical mecca of the world, 
named the First National Bank and Trust 
Company, Minneapolis, Minn., as co-executor 
of his will, and after his widow’s death, trus- 
tee. 

Dr. Mayo leaves a monument to medical 
history that will survive the ages. There 
are probably few men, if any, who hold more 
earned and honorary college degrees than 
Dr. Mayo and it is safe to say that, by and 
large, in the minds of the populace of this 
country, the Mayo brothers rank first. 


Mrs. Mary A. Nichols 
Daughter of Armour Packing Co. Founder 


Mrs. Mary Armour Nichols, daughter of 
Herman O. Armour, a founder of Armour 
Packing Company in Chicago, named the 
Fifth Avenue Bank of New York, New York 
City, as trustee for certain heirs named in 
her will. 

Mrs. Nichols was active in philanthropic 
work and had been a member of the board 
of managers of the United Hospital in Port 
Chester, N. Y., and contributed to the hos- 
pital’s support. In Rye, N. Y. she had es- 
tablished playgrounds for children and was 
a member of the Rye League of Social Ser- 
vice. Mrs. Nichols was also a member of 
a number of prominent clubs around New 
York. 


Jacob S. Disston 
Industrialist 


Jacob Steelman Disston, retired saw 
manufacturer and director of the company 
which bears his name, named the Liberty 
Title and Trust Company, Philadelphia, as 
co-executor and co-trustee of his estate. 

Mr. Disston’s firm was known as Henry 
Disston & Sons which developed a world re- 
nowned reputation for steel tool manufac- 
turing. 


Harold I. Pratt 
Financier 


Harold Irving Pratt, son of the late 
Charles Pratt, one of the founders of the 
Standard Oil Company, and partner of the 
banking firm of Charles Pratt & Co., New 
York City, named the United States Trust 
Company, New York, co-executor and co- 
trustee of his estate. 

No reliable estimate has been made of 
the estate; however $405,000 was specifically 
bequeathed in the will. The will provides a 
$100,000 bequest to his widow as well as all 
of the income from the residuary estate up 
to $100,000 and all personal property, in- 
cluding furniture, paintings, livestock, boats, © 
yachts and automobiles not otherwise dis- | 
posed of. All income from the residuary 
estate in excess of $100,000 a year is to be 
divided in equal shares among his three 
children. 


Charles T. Green 
Recent Head of Chain Corp. 


Charles T. Green, until recently president 
of the McCrory Stores Corporation, chain 
store operators, named the Guaranty Trust 
Company of New York as co-executor of his 
will. 

Mr. Green began his chain store expe- 
rience with S. H. Kress & Co. and remained 
with that organization for thirty years be- 
coming a vice president. In June 1931, Mr. 
Green joined the McCrory Stores Corpora- 
tion as president and general manager. 
Later he dropped the post of general man- 
ager and added that of chairman of the 
board of directors. Poor health compelled 
him to retire. 


Henry Tatnall 
Railroad Official 


Henry Tatnall, retired railroad official 
and banker, named the Girard Trust Com- 
pany of Philadelphia as co-executor of his 
will. 

Mr. Tatnall was formerly president of the 
Franklin National Bank, now a merged insti- 
tution and his banking experience led him 
into the Pennsylvania Railroad where he be- 
came vice president in charge of finance. 
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Position and Outlook of Chain Stores 


GODFREY M. LEBHAR 
Editor, Chain Store Age 


NDER normal conditions, at least 

60% of the national income is spent 
over the retail counter. To render the 
service which this vast volume of retail 
sales represents, some 1,600,000 separate 
retail establishments are now operated. 
How many of these stores are really re- 
quired or even justified, from an econ- 
omic standpoint, is another matter. Suf- 
fice it to point out here that of the total 
number of stores, 22% account for 77% 
of the total volume. Of the remainder, 
(1,284,771 in number) none did more 


than $20,000 a year, and no less than 

992,000 did less than $10,000 a year! 
Of greater significance for our pre- 

sent purpose is the division of our na- 


Unloading merchandise at A & P store. 


tional retail business between chain 
stores and other types of distribution. 
Since the latest official figures relate to 
the year 1935, the situation for that year 
as revealed by the U. S. Census Bureau 
may be selected as a starting point. In 
that year, 7.7% were chain stores which 
accounted for 22.8% of the total volume. 

It should be noted that any conclu- 
sions about chain stores based upon their 
operations as compared with total inde- 
pendent store operations will be of little 
value. The composite figure, for in- 
stance, provides no guide at all as to 
the relative importance of chain and in- 
dependent drug stores, or chain and in- 
dependent grocery stores. 


This scene is re-enacted every day in hundreds of towns and 


cities throughout the country. 
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Percentages of Stores and Sales 


OW the situation in four important 

fields in 1935 differed from the set- 

up in 1929 is revealed by the following 

tabulation based on the U. S. Census 
Bureau figures for both years. 


1929 1935 


13% 
39% 


Grocery Chains 


Percentage of stores 

Percentage of sales 
Variety Store Chains 

Percentage of stores __ 48 

Percentage of sales 91 
Drug Chains 

Percentage of stores __. 7 

Percentage of sales 26 
Shoe Chains 

Percentage of stores _. 16 26 

Percentage of sales 50 


The grocery field, from the standpoint 
of total volume, is the largest in the 
whole field of retailing—20c of every re- 
tail dollar being spent in grocery stores. 

The decline in the number of retail 
outlets operated by the grocery chains 
between 1929 and 1935—from 52,618 to 
48,239, or 8%—is readily accounted for 
by a development which affected the 
whole grocery field. Combination stores 
handling meats as well as groceries 
began to make their appearance in the 
early 1920’s, but it was not until after 
1929 that the movement attained real 
momentum. 


How quickly the grocery chains re- 
sponded to this trend is revealed by the 
fact that, whereas in 1929 the chains 
were operating only 17,249 combination 
stores, they had 25,607 by 1935, a gain 


of 50%. In the meanwhile, the number 
of their straight grocery stores which 
had totaled 35,360 declined more than 
one-third. 


Between 1929 and 1935 the number of 
independent grocery stores increased 
prodigiously—from 234,000 to 304,000, a 
gain of 30%. The census figures show 
that the newcomers drew their business 
from their fellow-independents rather 
than from the chains, for the average 
annual volume per independent declined 
from $17,000 to $12,600, a loss of 26%, 
while the chains’ average volume per 
store dropped only 5.3% from $53,900. 


The Super-Market 


NE factor which undoubtedly help- 

ed the grocery chains to maintain 
their volume so much better than their 
competitors was their activity in store 
modernization. All through the depres- 
sion the grocery chains not only followed 
the policy of fewer but bigger stores, but 
also spent millions of dollars bringing 
their older units up to date. 


Since 1935 another development in the 
grocery field has resulted in a still fur- 
ther decrease in the number of units 
operated by the grocery chains—the 
trend towards large self-service super- 
markets. 


While the chains showed little or no 
interest in the type of super-markets 
which began to spring up all over the 
country in the early years of the depres- — 
sion—the type which operated under 
such names as “Big Bear” and “Giant 
Tiger’—they were quick to note the pos- 
sibilities which these barn-like, large 
volume, mass display retail outlets sug- 
gested. Eliminating the least promising 
features of this type of operation, the 
chains developed super-markets of a more 
substantial character in which the out- 
standing features were self-service and 
larger area. 


With the development of this newest 
type of market, the grocery chains closed 
still more of their smaller units. While 
they are still doing as large a percentage 
of the total volume of business as in 
1929, their net profits have been steadily 
dwindling as a result of increased operat- 
ing expenses and reduced margins made 
necessary by keener competition. How- 
ever, operating reports for 1938 indi- 
cate that perhaps the bottom was reach- 
ed in 1937, and with the trend towards 
self-service still further improvement in 
grocery chain earnings may be expected. 

Prior to 1929, typical net profit per 
dollar of sales in the grocery field was 
3%. In the past decade, this rate has 
rather steadily declined until a figure of 
14%% was more common in 1937, with 
a slight upturn in 1938. In 1934, when, 
according to a study of expenses and 
profits made by the Harvard Bureau of 
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Business Research, the typical net profit 
of grocery chains was 2.2% of sales, the 
typical return on net worth was 9.62%. 


The Variety Stores 


N THE 5-and-10 cent field, or the 

limited price variety store field as it 
is now more generally known, the great- 
est growth, as measured by number of 
new units, occurred prior to 1929. The 
following record of four leading com- 
panies is typical: 


Sales and Profits 


URING this period, despite the in- 

crease in the number of stores from 
year to year, the total volume achieved 
by these and other companies in this 
field failed to measure up to the levels 
attained in the boom period. Reduced 
consumer buying power and lower price 
levels combined to reduce dollar sales in 
this field as in all others although not 
to the same extent. Whereas total retail 


Number of Stores Operated 


7. Ww. weer Co, 
a os mnctinisanisnnioninbiiocinn 
i I On 
fac menwemay Co. 


(Since 1937 the rate of expansion has 
shown no increase.) While the rate of 
expansion in this field has thus slowed 
down materially in the past fifteen years, 
it would be a mistake to conclude that 
the companies in question have seen their 
best days. On the contrary, if these 
companies have indeed attained their full 
growth or may be expected to attain it 
in the near future, their possibilities for 
continued profitable operation are en- 
hanced rather than diminished. There 
is no particular element of strength in 
growing. Full strength awaits full 
growth. 


Then, too, many companies which 
curtailed their expansion programs may 
be expected to open additional units un- 
der more favorable circumstances. 


1924 
1,364 
257 
70 280 
68 279 


1,759 


1937 
2,010 
741 
480 
469 


3,700 


1934 
1,957 
731 
465 
431 


3,584 


1929 
1,828 
597 


2,984 


volume was cut in half from 1929 to 
1933, that of the variety chains declined 
only 13% in the same period. Each year 
since the low point was reached in sales 
in this field, the companies have shown 
consistently better results. By 1937 they 
had regained their  pre-depression 
volume. 
(Chart No. 2 next page) 

The typical net profit per dollar of 
sales in this field in 1937, according to 
the study made by the Harvard Bureau 
of Business Research, was 7.24 cents, 
with a return on invested capital of 
13.93%, before income taxes. 


Drug Store Statistics 


N THE drug field, with only a slight 
i Senne in the relative numbers of 
stores operated by chains and indepen- 
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dent druggists, the chains have increased 
their share of the total volume rather 
materially, as indicated in table I. Re- 
cent surveys indicate that the chains may 
have slipped a little since 1935 but with 
no more than 7% of the total number of 
drug stores, the chains today still ac- 
count for approximately one-fourth of 
the total volume. 

This is due to the modernization pro- 
gram of the chains; the newer units have 
in many cases been five or six times as 
large as the average drug store. In 
some cities, the drug chains have open- 
ed veritable department stores, with sell- 
ing space on every floor of specially con- 
structed four or five story buildings. 

Expansion in number of stores in this 
field has never been particularly aggres- 
sive or spectacular, but most of the com- 
panies have grown gradually, with only 
a slight temporary set-back in 1933. In 
1937 the number of stores operated by 
both the Walgreen Co. and Peoples Drug 
Stores were greater than in any pre- 
vious year of their history, the former 
having 505 stores and the latter 133, and 
the growth of these two companies is 
more or less typical of the field at large. 

With respect to net profits, the chain 
drug field has not been showing as high 
a return per dollar sales in recent years 
as was attainable before 1929, but the 
reason is more or less obvious and re- 
flects only the higher cost of doing bus- 
iness which results from steadily in- 
creasing taxes and higher labor costs. 
However, in this field, as in the variety 
store field, the chains have been able to 
develop a satisfactory net ranging from 
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4% to 5% of sales despite heavier oper- 
ating costs and keener competition. 


Chain Shoe Outlets 


N THE shoe field, the chains have 

been steadily improving their com- 
petitive position with respect to volume 
of business, accounting for half of the 
total shoe store volume in 1935 as against 
only 38% in 1929. 

Their progress is to be accounted for 
largely by the consistent increase in the 
number of stores, even through the de- 
pression period, and their emphasis on 
up-to-the-minute store construction, with 
each new unit vying with its predeces- 
sors for greater eye-appeal. Particu- 
larly impressive is the record of the two 
companies shown in chart no. 3. 

Even with such a steady increase in 
the number of stores operated, however, 
dollar volume has tended to fluctuate ma- 
terially because of the radical reductions 
in retail shoe prices which the chains 
have been compelled to make from time 
to time. Whereas in 1930, Melville’s total 
volume attained a level of $28,654,000, in 
1932, with 19 more stores in operation, 
the total volume was only $20,594,000, 
reflecting both a drop in consumer buy- 
ing power and reduced shoe prices. 

However, in recent years, with general 
conditions more nearly approaching nor- 
mal, the effect of store expansion has 
been reflected in an expanding gross 
volume in this field; many of the shoe 
chains making new high last year. 

From a profit standpoint, the shoe 
chains have fared remarkably well de- 
spite growing operating costs and neces- 


Chart No. 2 


Sales Of Four Variety Chains 
(in millions of dollars) 


1924 
$215.5 
90.1 
25.3 
5.1 
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1929 
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65.9 
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Chart No. 3 
Stores Operated By Two Shoe Chains 
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sary price reductions. Extremely effi- 
cient management has enabled them to 
realize a satisfactory net profit consis- 
tently. 


Chain Store Taxation 


TATE courts declared the earliest 

tax legislation unconstitutional be- 
cause of its discriminatory nature. In 
1931, however, the United States Su- 
preme Court decided that a measure 
passed in 1929 by the Indiana legisla- 
ture was constitutional, and the door was 
opened for a deluge of similar taxes. 

Since this decision came at a time 
when most of the state were in desperate 
need of new sources of tax revenue and 
when depression conditions found many 
storekeepers ready to grasp at any straw 
which might appear to offer salvation, it 
is not surprising that in the years that 
followed a number of states yielded to 
the pressure of anti-chain groups and 
imposed special taxes against chain 
stores. ; 

Since then, such taxes have been pro- 
posed in practically every state. They 
have been imposed, at. one time or an- 
other, in as many as 24 states. They 
have survived in these 20 states, in vary- 
ing degrees of severity: 


S. Carolina 
S. Dakota 
Tennessee 
Texas 

W. Virginia 
Wisconsin 


Louisiana 
Maryland 
Michigan 
Minnesota 
Mississippi 
Montana 

N. Carolina 


Alabama 
Colorado 
Florida 
Georgia 
Idaho 
Indiana 
Iowa 


In addition, a tax in Pennsylvania 
passed in 1937 and recently declared un- 
constitutional by a court of first juris- 
diction may be reinstated, if the decision 
is reversed on the appeal now pending. 


Turn in Popular Sentiment 


ERHAPS marking the turn of the 

tide was the action of the electorate 
in California in 1936. A special chain 
store tax passed by the legislature in 
1935 was submitted to popular referen- 
dum at the presidential election in No- 
vember, 1936. It was rejected by a vote 
of approximately 1,300,000 to 1,000,000 
with 57 out of California’s 58 counties 
against it. 
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More indicative of the trend against 
these taxes was the repeal in 1937 by 
the Maine legislature of a chain store 
tax which had been imposed some four 
years earlier; the reduction of the Wis- 
consin tax in 1937 from a top bracket of 
$250 to $100 per store; and, of prime 
significance, the almost unanimous ac- 
tion of state legislatures this year and 
last in rejecting proposals to impose new 
chain store taxes or to increase the bur- 
den of existing imposts. 

This is the more significant because 
of another U. S. Supreme Court decision 
handed down in the early months of 
1937 when a particularly drastic type of 
tax passed in Louisiana was held con- 
stitutional. This tax was based on the 
total number of stores operated by a 
chain irrespective of the number oper- 
ated in Louisiana, and opened the way 
for a substantially higher tax on “ab- 
sentee-owned” chains than on_ local 
chains. Despite the fact that the legis- 
lature of every state in the union has 
been in session since that decision was 
handed down and proposals to levy taxes 
of that type have been made in many of 
them, only one state has followed Louis- 
iana’s example, namely, South Dakota. 


Other Legislative Developments 


MONG other recent developments 

which will have no little influence 
on the future course of chain store taxes 
may be mentioned the following: 

(1) The highest court in Kentucky re- 
cently declared its chain store tax, which 
was passed in 1934, repugnant to the 
state constitution. Since this tax pre- 
sented no unusual features, it would seem 
that Kentucky may be regarded hence- 
forth as immune territory. 

(2) The Colorado Supreme Court de- 
cided last month that its chain store tax 
applies to certain types of voluntary 
chains as well as to chains. Since these 


_ voluntary chains consist of independent 


merchants banded together for whatever 
benefits cooperative action may yield, 
and since there are more than 100,000 in- 
dependent grocers now tied up with or- 
ganizations of this kind, their enthu- 
siasm for special taxes against chain 
stores may be expected to wane. 
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(3) A proposal to levy a federal chain 
store tax of a most drastic nature first 
offered by Congressman Wright Patman 
in February 1938 and reintroduced at 
the opening of this year’s session has 
aroused so much general opposition that 
its chances are generally conceded as nil. 

Because of the drastic nature of the 
Patman measure, the chains were com- 
pelled to take up the cudgels in their 
own defense on a far more extensive 
scale than ever before, and the result of 
their educational work is visible in the 
almost universal condemnation not only 
of Patman’s proposed federal tax but of 
chain stores taxes in general. Eventual 
repeal of existing chain store taxes is far 
more likely than any increase in the bur- 
den the chains are now carrying. 


Variations in Burden 


HE total amount of chain store taxes 
now collected is in itself no measure 
of the burden carried by individual 
chains, for the total tax burden is not 
shared equally. Some chains such as 
First National Stores, operating no less 
than 2500 stores in seven different states, 
pay no special chain store taxes because 
none of the states in which it operates 
happens to impose them. On the other 
hand, some chains may have to pay spe- 
cial taxes on every store they operate. 
Morover, the burden of special chain 
store taxes falls unevenly on chains in 
different fields, or even in chains of dif- 
ferent sizes in the same field. Thus, the 
burden falls heavier on a chain operating 
grocery stores than upon a drug chain 
operating the same number of stores 
and paying an identical tax, because in 
the grocery field the volume and net 
profit per store are considerably less than 
in the drug field. 

The burden may be unequal, too, even 
as between two chains in the same field 
—if one operates small stores and the 
other an equal number of larger stores, 
since the number of stores operated (the 
yardstick by which these taxes are mea- 
sured) has no bearing upon the ability 
to pay the tax—a fact which in the opin- 
ion of most tax experts condemns this 
type of taxation. While such taxes tend 
to discourage chain store expansion in 
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states where the levy is particularly 
heavy, they offer no insuperable obstacle 
to profitable operation for the great maj- 
ority of companies. 


Robinson Patman Act Not Adverse 
Factor 


OW will the chains be affected by 
the Robinson-Patman Act? 

The measure, which is an amendment 
to the Clayton Anti-Trust Act, became a 
law in June, 1936. It was framed and 
sponsored by the U. 8. Wholesale Grocers 
Association as an anti-chain store mea- 
sure on the theory that it would put an 
end to certain unfair buying advantages 
which the chains were supposed to be 
receiving from producers and manufac- 
turers. 

This measure does not go so far as 
to prohibit price differences based on 
quantity purchases, but it is aimed only 
at unjustified price concessions made in 
addition to legitimate quantity discounts: 

What the framers of this legislation 
were particularly gunning for were the 
so-called “advertising allowances” and 
“brokerage” which practically all manu- 
facturers and producers were allowing 
to large-volume distributors on top of 
the quantity trade discounts. But these 
were handed out with the utmost impar- 
tiality to all large-scale operators—not 
only to the chains but to the voluntary 
chains, wholesale grocers, buying ser- 
vice organizations and similar groups or- 
ganized solely to serve the small inde- 
pendent merchant. 

Since the passage of this legislation 
many questionable price policies have 
been voluntarily revised. In lieu of ques- 
tionable allowances of one kind or an- 
other, manufacturers have scaled down 
their prices so that in the majority of 
cases, large-scale distributors own their 
merchandise on the same basis as before. 

That the Robinson-Patman Act has 
not worked to the disadvantage of the 
chains so far and is even less likely to 
do so in the future is indicated by the 
favorable showing of most of the lead- 
ing companies last year. The ability of 
the chains to make satisfactory profits 
is not dependent upon any price advan- 
tages other than those which their large- 
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scale purchases justify and such advan- 
tages will not be affected in any way by 
the legislation in question. 


The Fair Trade Acts 


HAT effect the so-called Fair- 

Trade Laws now on the statute 
books of some 45 states will have on 
chain store operation is difficult to pre- 
dict, but judging from the experience of 
chains in England, where price main- 
tenance has prevailed for more than 
forty years, the elimination of profitless 
selling should improve their operating 
results rather than hurt them. 

These laws permit manufacturers of 
branded items to establish the minimum 
retail price below which they may not 
be sold. Manufacturers may either pro- 
tect the retail price of their products if 
they desire or leave them at the mercy 
of price-cutters. If the majority of their 


distributors are suffering from unre- 
stricted price-cutting such as has been 
characteristic of the drug field, and are 
well enough organized to make their de- 
mands felt upon their suppliers, the Fair 
Trade Acts are likely to be given a trial. 


The drug chains believe price main- 
tenance will work out to their benefit and 
point to the success of Boots the Chem- 
ist, a British drug chain, larger than 
any we have in this country, which has 
been realizing most satisfactory profits 
for years despite the fact that it can- 
not sell a single proprietary article a 
farthing cheaper than the humblest little 
chemist shop in Great Britain. 

In the grocery field, however, neither 
the chains nor the manufacturers have 
shown any particular enthusiasm for this 
type of price protection. In the variety 
store and in many other fields in which 
chain stores operate, branded articles are 
less of a factor than they are in the drug 
and grocery field, and whether minimum 
prices are established or not is a matter 
of little importance. 


A number of states have also passed 
what are known as Unfair Practice Acts 
—laws designed to prevent the sale of 
any item at retail below its cost—or in 
most cases, below its cost plus a small 
minimum mark-up. This type of legis- 
lation has the support of the grocery 
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chains and is, of course, acceptable to 
the drug chains, but the chains in other 
fields have shown no particular interest - 
in it. Since successful chain store oper- 
ation depends in no way upon selling 
merchandise below cost, the adoption of 
such legislation throughout the country 
could hardly affect the chains adversely 
but should, on the contrary, eliminate a 
certain amount of vicious or unintelli- 
gent competition. 


The Consumer Cooperative Movement 


HAT is the likelihood that some 
day our present system of distri- 
bution may give way to some form of 
consumer cooperation in which consum- 
ers run their own stores and share be- 
tween them the profits of the operation? 


So far the movement has made com- 
paratively little headway in this coun- 
try. A recent survey by the Depart- 
ment of Commerce reveals that total 
sales by consumer cooperatives in this 
country amounted to some $100,000,000, 
or less than 44 of 1% of our entire re- 
tail volume. Notwithstanding the fact 
that the present administration has 
shown a definite interest in this move- 
ment—even to the extent of giving it a 
chance to prove its virtues in connec- 
tion with governmental housing pro- 
jects, such as that at Greenbelt, Mary- 
land—no impartial student of distribu- 
tion expects consumer cooperatives to 
get anywhere in this country in the im- 
mediate future—if ever, provided the 
chain stores are not unfairly handi- 
capped. 

Charles E. Stuart, one of the experts 
recently sent abroad by President 
Roosevelt to study consumer cooper- 
atives in Europe, listed reasons for the 
slow development of consumer cooper- 
atives in this country, among them: 


“We have the most efficient and exten- 
sive retail distributing system the world 
has ever known. It is modern, progres- 
sive, highly competitive, and its emphasis 
is on low prices and good quality to the 
consumer. It engages in mass selling, 
thus supplementing mass production. 

“We have anti-trust laws partially ef- 
fective in preventing price-fixing by 
monopolies.” 
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But at the same time, Mr. Stuart 
pointed out, should our present mer- 
chandising system be thrown out of 
balance on an extensive scale, the de- 
velopment of consumer cooperatives 
would almost certainly be stimulated. 


The Security of Maturity 


HAIN stores are today fulfilling a 

sound economic function which may 
be regarded as essential so long as our 
present system of private enterprise en- 
dures. All indications point to the con- 
clusion that the chains are doing their 
job to the satisfaction of the consumer 
and in keeping with sound economic 
principles. It may be doubted whether 
any line of industry or commerce re- 
veals a more consistent record of sat- 
isfactory earnings, through good times 
and bad, even in the face of special ob- 
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stacles such as discriminatory taxes de- 
signed to hamper their progress. 


True enough, some of the larger 
chains in some fields may already have 
attained their full growth so far as the 
number of stores operated is concerned, 
and others may be approaching it, but 
that is only to say that such companies 
have attained maturity and are now 
ready for an era of intensive develop- 
ment of the stores already in operation. 
The experiences gained: in their form- 
ative years will pay liberal dividends 
in the future development of these con- 
cerns. 


The future of chain stores is apt to be 
less glamorous, perhaps, than in the 
years of their major growth, but more 
secure, and on a structure now firmly 
established. 


Effects of Price-Fixing Laws on Profits 


Q. FORREST WALKER 
Economist, R. H. Macy & Co. 


ORTY-FOUR states have now passed 

laws that grant to the manufacturer 
the legal right to fix the resale price of 
his product by contract. The Tydings- 
Miller amendment to the Sherman Act 
and the Federal Trade Commission Act, 
effective August 17, 1937, has removed 
these contracts from legal attack under 
our federal anti-trust laws. The prac- 
tical financial question now is the effect 
of these laws on the profits of manufac- 
turers and distributors. 

No precise measurement of these ef- 
fects is possible because sales of manu- 
facturers and distributors are influenced 
by a multitude of facts other than price 
controls. Variations in consumer pur- 
chasing power and in general business 
conditions tend to obscure the financial 
effects of these laws. Resale price con- 
tracts have been used mainly by man- 
ufacturers of cosmetics, toilet prepara- 
tions, drugs, patent medicines, alcoholic 
beverages, photographic supplies, and by 


book publishers. The movement has 
made no significant progress in the 
grocery field and Philip Morris is the 
only one of popular cigarette brands to 
be price-fixed. Since few retail stores 
handle price-fixed items exclusively, it 
is impossible to measure the influence of 
these laws on their sales and profits. 
Even the typical drug store derives the 
major part of its sales from merchandise 
lines that are price-free. 


Volume of Sales and Private Brands 


ESPITE these difficulties, it is pos- 

sible to draw a few general con- 
clusions as to probable results even if 
other factors prevent statistical analysis. 
It is self-evident that when the retail 
price of a brand is fixed at say 39c and 
the former price for the bulk of its sales 
was 23c to 29c, lesser quantities will be 
consumed in the mass markets. In pop- 
ulous centers where competition among 
retailers is keen, prices tend to be lower, 
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in the absence of retail price fixing, than 
in suburban and small town markets 
where this competition is not vigorous. 
As most consumers live in populous cen- 
ters or have ready access to them, the 
number of units consumed ordinarily 
will decrease when prices are fixed by 
contract. The long run effect, therefore, 
is to reduce the quantities of the brand 
sold. For a time fluctuations in general 
business conditions may obscure these re- 
sults but in the end the simple laws of 
arithmetic cannot be denied. 

The use of resale price-fixing contracts 
encourages the use of private brands. 
Many popular drug and cosmetic items 
are produced with relatively small costs 
for materials and labor. Frequently, the 
container costs the manufacturer more 
than its contents. Marketing costs of 
such products on the other hand are 
high—particularly costs of national ad- 
vertising. For these reasons, the dif- 
ferential in cost to the distributor be- 
tween the private and the national brand 
is often very wide. 

When retail prices are not fixed, the 
national brand can hold its position in 
competitive retail markets; but when 
the brand price is fixed, it serves as an 
umbrella under which private brands 
flourish. Hence it is not difficult to un- 
derstand why private brands have grown 
rapidly in popularity since manufact- 
urers have resorted to use of these laws. 
Furthermore there is every reason to 
believe that this growth will continue. 
Thus companies which depend heavily 
upon branded items for sales volume may 
prove to be in a less advantageous posi- 
tion for further growth than those which 
produce private brands as well or those 
which have only a small volume of brand- 
ed merchandise. 


Some Recent Results 


NE manufacturer who recently 
abandoned price-fixing after a four- 


teen months trial reports that during. 


this period his sales in states where the 
product was price-fixed declined 40 per 
cent; and in free trade states, sales in- 
creased 60 per cent. Although these 
wide variations are probably not typical 
they do illustrate the potential dangers 
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involved in these policies and suggest a 
cautious policy to holders of their secur- 
ities. 

Price-fixed items form a relatively 
small part of the sales of department 
stores and most other retailers. The 
percentage is extremely small in depart- 
ment stores although somewhat higher 
in drug stores. Both types of retail out- 
lets handle private as well as price-fixed 
brands. Retail trade conditions in 1938 
were unfavorable and both sales and 
profits declined in most stores. There 
is no reason to believe that maintenance 
of fixed prices when consumer income 
was declining helped to sustain sales and 
profits, but again the overall figures 
furnish no conclusive answer pro or con. 
The extent to which the area of price- 
fixing is expanded must be carefully 
watched in order to assay future possi- 
bility. 

Public sentiment against price-fixing 
seems to be growing. In Vermont the 
price-fixing bill has failed to pass for a 
second time. The interests behind these 
laws have also met stubborn resistence 
in Texas, Delaware and Missouri. There 
is reason to believe that the Tydings- 
Miller amendment handicaps the federal 
government in the enforcement of the 
anti-trust laws. It is inconsistent public 
policy to require producers to compete 
and to deny that privilege to distributors 
by legalizing price-fixing. Investors will 
do well to follow these developments in 
appraising the longer run status of retail 
trade securities as well as that of com- 
panies manufacturing products subject 
to resale price-fixing. 

Our experience with price-fixing is too 
limited to warrant any firm conclusions 
about the possible effects of retail price- 
fixing upon the cooperative movement. 
However, if price-fixing is extended to 
foods and other essential lines, it is reas- 
onable to expect more rapid growth of 
consumer cooperatives. In Sweden 
price-fixing was a powerful force stim- 
ulating cooperative growth; but it ap- 
pears to have been less significant in the 
British experience. The retail interests 
behind price-fixing in the United States 
have given little, if any, consideration to 
these aspects. 





Personnel Changes in Trust Institutions 


ARIZONA 

Phoenix—PHIL J. MUNCH, formerly as- 
sistant trust officer of the Valley National 
Bank, has recently entered the private law 
practice with Laurens L. Henderson. The 
firm, known as Henderson and Munch, will 
concentrate in’ the field of wills, trusts, and 
taxation. 


NEW JERSEY 
Camden—LEROY A. GOODWIN has been 
elected vice president of the First Camden 
National Bank & Trust Company. To ac- 
cept this position he resigned as president 
of the Gloucester City Trust Company, a 

post he had held since 1931. 


Jersey City—JAMES HERSON has been 
elected a vice president of the Hudson Coun- 
ty National Bank. 


Union City—W. F. BURKE, formerly 
vice president of the Commonwealth Trust 
Company here, was elected president of the 
new Commonwealth-Merchants Trust Com- 
pany, which resulted from the recent mer- 
ger of the Commonwealth Trust Company 
and the Merchants Trust Company. 

The four vice presidents of the new bank 
are: W. A. HALSCH, formerly secretary 
and treasurer of Commonwealth Trust; 
CHARLES M. MINDNICH, formerly vice 
president of Merchants Trust; T. SELTZER, 
formerly vice president of Commonwealth 
Trust, and ALBERT KERR, formerly vice 
president of Merchants Trust. 


NEW YORK 
Brooklyn—CHARLES J. MASON, who 
was assistant treasurer of the New York 
Trust Company, has been appointed assis- 
tant secretary of the Brooklyn Trust Com- 
pany. 


New York—W. B. DUNKEL has been ap- 
pointed a trust officer and C. S. RYON an 
assistant vice president of the Bankers 
Trust Company. 


New York—ARTHUR S. MULLER and 
JOHN F. SULLIVAN have been appointed 
trust officers of the Commercial National 
Bank & Trust Company. 

New York—The board of directors of Em- 
pire Trust Company, at a meeting held May 
16, elected CHARLES ANDERSON DANA 
as Chairman of the Board and HENRY C. 
BRUNIE as President and Director. They 


succeed in these posts the late Leroy W. 

Baldwin, who founded the institution as the 

Empire State 

Bank in 1901. 

Mr. Dana, who 

is president of 

Spicer Manu- 

facturing Cor- 

poration, has 

been a director 

of Empire 

Trust. Com- 

pany for the 

past 11 years. 

Mr. Brunie, 

who is 38 years 

old, began his 

banking career 

HENRY C. BRUNIE with Bankers 

Blank & ‘Stoller Photo Trust Com- 

pany in 1921 after attending Cornell Uni- 

versity. Since 1933 he has been a partner 
of L. A. Mathey & Co. 

W. Barton Baldwin, brother of the late 

Leroy W. Baldwin, was elected executive 

vice president and continues as a director. 


New York—Arthur J. Morris, who start- 
ed as a messenger boy and rose to president 
of the Fulton Trust Company of New York, 
announced the promotion of another former 
messenger, JOHN A. MACK, to secretary, 
and the promotion of CLEMENT M. COO- 
DER to trust officer. Mr. Mack who had 
been assistant secretary, started as a Ful- 
ton Trust messenger boy in 1901, the year 
after Mr. Morris began his career with the 
same bank. Mr. Cooder, associated with 
Fulton Trust for the past twenty years, had 
been assistant trust officer. 


New York—ALFRED W. LeGASSICK 
has been named an assistant trust officer 
of the Guaranty Trust Company. 


New York—HARRY D. ECKLER, form- 
erly assistant secretary, has been elected 
an assistant vice president of the Title 
Guarantee & Trust Company. 


Northport—The First National Bank & 
Trust Company announces that FRED W. 
WHEELER, president, has been elected 
chairman of the board in succession to the 
late John H,. Vandeveer and that ARTHUR 
T. DAVEY has been advanced from vice 
president to president, while still continuing 
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as trust officer. PHILIP STARK, cashier, 
has been appointed also vice president and 
MARGARET M. SAUNDERS, assistant 
trust officer. 


Syracuse—WARREN B. UNBEHEND has 
been elected president of the Lincoln Na- 
tional Bank & Trust Company in succession 
to the late William T. McCaffrey. 

Mr. Unbehend has served the bank as vice 
president and trust officer since its organ- 
ization in 1930 and is a member of the class 
of 1940 of the Graduate School of Banking. 


Rochester—F. DWIGHT SAGE has been 
appointed assistant secretary of the Roches- 
ter Trust & Safe Deposit Company. 


Troy—LOUIS H. GROSS has been elected 
president of the Union National Bank in 
succession to the late Edward B. Wilson. 


PENNSYLVANIA 


Kennett Square—SAMUEL B. HARLAN, 
assistant trust officer of the National Bank 
& Trust Company, has been elected to the 
additional post of cashier. 


Philadelphia—The Girard Trust Company 
announces that F. LEWIS BARROLL, here- 
tofore treasurer, has been appointed secre- 
tary-treasurer, and that G. RANDLE 
GRIMES and LEWIS H. KIRK have been 
named assistant trust officers and WIL- 
LIAM O. MASTER and GEORGE J. 
STADTLER, JR. assistant trust investment 
officers. 


TEXAS 


Fort Worth—MARSHALL A. FULLER 
has been elected president of the First Na- 
tional Bank to succeed the late John N. 
Sparks. Mr. Fuller is also president of the 
Snyder National Bank. 


CANADA 


Victoria, B. C—The London and Western 
Trusts Company Ltd., announce the appoint- 
ment of J. W. RUGGLES, as their repre- 
sentative in Victoria, B. C. 


Trust Institution Briefs 


Lynn, Mass.—Directors of the Central 
National Bank and the Manufacturers Na- 
tional Bank have voted to combine the two, 
and the business of the Manufacturers will 
shortly be transferred to the quarters of the 
Central National. The combined deposits 
= the two banks are approximately $7,000,- 
000. 
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Union City, N. J—The merger of the 
Hudson Trust Company with the Columbia 
Trust Company of Hoboken is now effective. 
New capital to the amount of $3,000,000 has 
been supplied by the Reconstruction Finance 
Corporation and the new institution will 
have total resources of $29,075,421 and de- 
posits of $25,969,374. 

Providence, R. I.—Preston F. Arnold, who 
has been associated with the Rhode Island 
Hospital Trust Company has been appointed 
by Governor William H. Vanderbilt direc- 
tor of the new department of co-ordination 
and finance. 

Victoria, B. C.—The Yorkshire and Can- 
adian Trust Limited has announced the 
opening of a Victoria, B. C. branch, which 
will conduct a general trust business under 
the management of A. M. Robertson. 
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Arizona Corporate Fiduciaries Report 
Activities 


The Corporate Fiduciaries Association of 
Phoenix, Arizona, recently held its annual 
banquet. The speaker of the evening was 
Dr. J. Byron McCormick, Dean of the School 
of Law, University of Arizona. 

The following men were elected to serve 
the Association for the coming year: presi- 
dent—Forrest Pettycrew, Title Officer, Ariz- 
ona Title Guarantee and Trust Co.; vice 
president—Owen R. Breckerbaumer, Phoenix 
Savings Bank and Trust Company; secre- 
tary-treasurer—Neil Putman, Valley Na- 
tional Bank; executive committeemen—Gor- 
don Wallace, Assistant Trust Officer, Phoe- 
nix Title and Trust Company. Hold over 
members on the Executive Committee are 
George J. Kunze, ass’t trust officer, Phoe- 
nix Savings Bank & Trust Co., and H. L. 
Fletcher, trust officer, Valley National Bank. 

Articles of association were amended to 
cover state wide membership, and the Tuc- 
son Title Insurance Company was admitted. 

Under the leadership of Gordon Wallace 
the Association has held regular monthly 
meetings during the past year. An active 
part was taken in securing the passage 
of an amendment to the Arizona Estate Tax 
Law which eliminates levies in excess of the 
credit allowed under the Federal Law. 

The Association also sponsored and se- 
cured the passage of an act restricting for- 
eign corporations from appointment as ex- 
ecutor, administrator, trustee, guardian of 
the estate of a minor or incompetent per- 
son, or in any other fiduciary capacity ex- 
cept in the capacity of testamentary trus- 
tee. 
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Multiple Death Taxes 


(Continued from page 677) 


New York, and it was held that the due 
process clause of the Fourteenth Amend- 
ment prohibited the State of Minnesota 
from imposing an inheritance tax on 
negotiable bonds and certificates of in- 
debtedness issued by the State of Minne- 
sota and the Cities of Minneapolis and 
St. Paul, none of which had any con- 
nection with a business carried on in 
Minnesota. The majority opinion by Mr. 
Justice McReynolds, in overruling Black- 
stone v. Miller, 188 U. S. 189, said in 
broad and sweeping language that (p. 
209) “the inevitable tendency” of the 
view supported by that decision that 
“two States may tax on different and 
more or less inconsistent principles the 
same testamentary transfer of such 
property without conflict with the Four- 
teenth Amendment” is “to disturb good 
relations among the States and produce 
the kind of discontent expected to sub- 
side after establishment of the Union.” 
The court said also at p. 210: 


“In this Court the presently approved 
doctrine is that no State may tax any- 
thing not within her jurisdiction without 


violating the Fourteenth Amendment. 
2k OK ok 


“Nor is it permisisble broadly to say 
that notwithstanding the Fourteenth 
Amendment two States have power to 
tax the same personalty on different and 
inconsistent principles***. 


Again, at p. 211: 


“Tangibles with permanent situs there- 
in, and their testamentary transfer, may 
be taxed only by the State where they 
are found. And, we think, the general 
reasons declared sufficient to inhibit tax- 
ation of them by two States apply under 
present circumstances with no less force 
to intangibles with taxable situs im- 
posed by due application of the legal 
fiction.” 


Again at p. 212: 


“We have determined that in general 
intangibles may be properly taxed at the 
domicile of their owner and we can find 
no sufficient reason for saying that they 
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are not entitled to enjoy an immunity 
against taxation at more than one place 
similar to that accorded to tangibles.” 


Five other members of the court join- 
ed in the opinion of Mr. Justice McRey- 
nolds. Mr. Justice Stone wrote a special 
concurring opinion, in which he took the 
position that it was enough to uphold the 
decision that (p. 214) “the transfer was 
effected in New York by one domiciled 
there and is controlled by its law.” He 
took the position that even though the 
contract represented by the obligations 
was called into existence by the laws of 
Minnesota, its obligation could not con- 
stitutionally be impaired or withdrawn 
from the protection which those laws 
gave it at its inception, no doubt refer- 
ring to the provisions of Article I, Sec- 
tion 10, Clause One of the Federal Con- 
stitution, which prohibits a state from 
passing a law impairing the obligation 
of contracts. Mr. Justice Stone adhered 
to his theory that “protection” provided 
by the state affords a basis for taxation, 
but stated (p. 214): 


“Once the bonds had passed beyond 
the state and were acquired by an own- 
er domiciled elsewhere, the law of Min- 
nesota neither protected, nor could it 
withhold the power of transfer or pre- 
scribe its terms.” 


There was a dissenting opinion by Mr. 
Justice Holmes, concurred in by Mr. Jus- 
tice Brandeis, in which the position was 
taken that since the law of Minnesota 
was necessary to call the obligation into 
existence, it was its law alone that kept 
the debt alive and that (p. 218): 


“The right to tax exists in this case 
because the party needs the help of 
Minnesota to acquire a right, and that 
State can demand a quid pro quo in re- 
turn.” 


As has been stated, the question in- 
volved in Beidler v. South Carolina was 
substantially the same, and Justices 
Holmes and Brandeis concurred in that 
decision solely because of the decision in 
the Farmers Loan & Trust Co. case. 


Of the members who concurred in the 
majority opinion in the Farmers Loan & 
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Trust Co. case, only Justices McReynolds 
and Butler are now on the court. While 
Chief Justice Hughes and Justice Rob- 
erts did not take office until after the 
case was decided, they were members of 
the court which decided Beidler v. South 
Carolina, and it may be assumed that 
they would concur in the views of the 
majority in the Farmers Loan & Trust 
Co. case. Therefore, since Mr. Justice 
Stone likewise concurred in the decision, 
although on special grounds, and did not 
consider it contrary to his “protection” 
or “benefits” theory of taxation, it may 
be assumed that the present court would 
not disturb that decision, although it 
probably would not approve the broad 
principles there enunciated. 


Analysis of Baldwin Case 


N Baldwin v. Missouri and First Na-. 


tional Bank of Boston v. Maine, how- 
ever, Mr. Justice Stone was among the 
dissenters. In the Baldwin case the de- 
cedent died a resident of Illinois, and an 
inheritance tax was levied by that state 
upon her intangibles, wherever situated. 
She left credits for cash deposits in Mis- 
souri, coupon bonds issued by the United 
States, and sundry promissory notes, 
most of them executed by citizens of 
Missouri and a large part of them se- 
cured by liens upon lands situated in that 
state. All the evidences of the obliga- 
tions were physically situated in Mis- 
souri at the time of death. The Court 
said there was nothing to indicate that 
the intangibles had acquired a business 
situs in Missouri, and held that they 
were not within the jurisdiction of Mis- 
souri for inheritance tax purposes and 
that a tax imposed on them by that 
state violated the Fourteenth Amend- 
ment. 


Justices Holmes, Brandeis and Stone 
dissented, saying that the burden was on 
the taxpayer to establish the invalidity 
of the tax by proving that the property 
had not actually acquired a business situs 
in Missouri, which she had failed to do. 
Mr. Justice Stone, writing for the min- 
ority, said that he did not think that the 
overruling of Blackstone v. Miller should 
carry with it Scottish Union & National 
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Insurance Co. v. Bowland, 196 U. S. 611 
(upholding the right of Ohio to tax 
bonds deposited by a foreign insurance 
company with the State Insurance Com- 
missioner under laws regulating the 
right to do business in the state); 
Wheeler v. Sohmer, 233 U. S. 434 (sus- 
taining the right of New York to impose 
a transfer inheritance tax on promissory 
notes within the state, the makers of 
which were non-residents), and other 
cases. 


As to the jurisdiction to tax, which 
Mr. Justice Stone felt was not present 
in the Farmers Loan & Trust Co. case, 
the minority said also that although 
rights in the bonds and notes might be 
transferred in states other than Mis- 
souri, such transfer (p. 597) “is not com- 
pletely effected without their delivery, 
which ordinarily can be compelled only 
in Missouri and in accordance with its 
laws.” 


Chief Justice Hughes was one of the 
majority of the court which decided the 
Baldwin case. Mr. Justice Roberts did 
not take office until a short time after- 
wards. However, even assuming that 
Mr. Justice Roberts would agree with 
the majority opinion, it should not be 
assumed that if the same question should 
be presented to the present court, the 
right to tax would be denied. 


Status of First National Bank v. Maine 


IRST National Bank of Boston v. 

Maine involved the right of Maine 
to impose on the estate of a Massachu- 
setts decedent an inheritance tax based 
on shares of stock of a Maine corpora- 
tion, most of the property of which was 
in Maine. In an opinion of Mr. Justice 
Sutherland, joined by Chief Justice 
Hughes and Justices Van Devanter, Mc- 
Reynolds, Butler and Roberts, the tax- 
ing statute was held invalid and in vio- 
lation of the due process clause of the 
Fourteenth Amendment. The opinion 
quoted with approval the following lan- 
guage in Frick v. Pennsylvania, in refer-° 
ence to the imposition of property taxes 
and death transfer taxes: 


“But to impose either tax the State 
must have jurisdiction over the thing 
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that is taxed, and to impose either with- 
out jurisdiction is mere extortion and in 
contravention of due process of law.” 


The court said (p. 328): 


“We conclude that shares of stock, 
like the other intangibles, constitutional- 
ly can be subjected to a death transfer 
tax by one state only.” 


Mr. Justice Stone wrote a dissenting 
opinion, concurred in by Justices Holmes 
and Brandeis, and pressed his view that 
since the corporation was created by 
Maine and was under its control, the de- 
cedent acquired “rights” and “privil- 
eges” which were sufficient to give Maine 
jurisdiction to tax. The minority opin- 
ion relied to a large extent on the holding 
or assumption in Frick v. Pennsylvania, 
that the state of incorporation may im- 
pose death transfer taxes on shares of 
stock held by a non-resident decedent. 


It thus appears that there is likeli- 
hood that if a similar question should be 
presented to the present court, the deci- 
sion in the First National Bank case 
would be overruled, resulting in double 
taxation of stock, or possibly triple tax- 
ation, if a business situs has been estab- 
lished in still another state. In fact, it 
may be that such a holding is forecast 
in the statement in the majority opinion 
in Curry v. McCanless that “shares of 
corporate stock may be taxed at the dom- 
icile of the holder and also at that of 
the corporation which the taxing state 
has created and controls.” 


Scope of Federal Power and Fifth 
Amendment 


HILE the cases cited in so far as 
they relate to that proposition 
(Corry v. Baltimore, 196 U. S. 466, up- 
holding a Maryland tax imposed against 
non-residents on shares of stock of a 
Maryland corporation; and First Bank 


1. It should be observed that Justice Stone in his 
dissenting opinion in the First National Bank 
case did not indicate disapproval of the prin- 
ciple of Rhode Island Hospital Trust Co. v. 
Doughton, that the state where a major portion 
of a foreign corporation’s property was situated 
and the major portion of its business was car- 
ried on did not have jurisdiction to tax shares 
of stock in the estate of a non-resident dece- 
dent. 
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Stock Corporation v. Minnesota, and 
Schuylkill Trust Co. v. Pennsylvania, 
which have been referred to above) in- 
volved direct taxes on shares of stock, it 
is difficult to spell out any distinction on 
that ground, so long as there are sup- 
posed “rights,” “benefits” or “protec- 
tion” afforded by the taxing state, or, 
expressed differently, so long as the state 
has control over the person or the prop- 
erty and thus has power to enforce the 
tax imposed. 

Again, in Curry v. McCanless, the 
court said: 


“If the ‘due process’ of the Fifth 
Amendment does not require us to fix a 
single exclusive place of taxation of 
intangibles for the benefit of their for- 
eign owner, who is entitled to its pro- 
tection, Burnet v. Brooks, 288 U. S. 378; 
cf. Russian Volunteer Fleet v. United 
States, 282 U. S. 481, 489, the Four- 
teenth can hardly be thought to make 
us do so here, for the due process clause 
of each amendment is directed at the 
protection of the individual and he is 
entitled to its immunity as much against 
the state as against the national govern- 
ment.” 


If, as appears from that language, the 
court intended to hold that no greater 
limitation on the taxing power of states 
is imposed by the Fourteenth Amend- 
ment than that imposed on the taxing 
power of the Federal government by the 
Fifth Amendment, it is of much signif- 
icance that in Burnet v. Brooks, the 
power of the Federal government to im- 
pose estate taxes was held to extend in 
the case of a non-resident decedent to 
bonds of foreign corporations, of foreign 
governments, of domestic corporations 
and of a domestic municipality and 
shares of stock of a foreign corporation, 
the evidences of all of which were phy- 
sically situated in this country, and cash 
credits. In an opinion by Chief Justice 
Hughes, with only one dissent, the Court 
cited among other cases one of its deci- 
sions (Disconto-Gesellschaft v. United 
States Steel Corporation, 267 U. S. 22) 
holding that seizure of a stock certificate 
was seizure of the stock, and, in holding 
the tax not violative of the due process 
clause of the Fifth Amendment, said that 
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(p. 401) : “Due process requires that the 
limitation of jurisdiction shall not be 
transgressed.” 

If the jurisdiction of the states to tax 
is the same as that of the Federal gov- 
ernment, it would seem to follow that 
the state where a bond, note or stock 
certificate is physically situated, or a 
credit maintained, may impose its death 
transfer tax on such property even 
though owned by a non-resident dece- 
dent. 


Questions Remaining Unsettled 


N Curry v. McCanless and Graves v. 

Elliott, the decedents by their own vol- 
untary acts had placed the property in 
trust in certain states while they at the 
same time remained domiciled in other 
states, reserving to themselves either fiill 
control or unlimited power of disposition 
over the trust funds. The fact that the 
double situs found to exist in the Curry 
case was the result of the decedent’s own 
voluntary act was stressed in the opin- 
ion in that case. 

From this it may be argued that the 
recent decisions are not authority fo: 


the taxation of intangibles subject to a 
power of appointment by the state of 
domicile of the donee of the power, where 
the trust assets are held and the donor 
of the trust was domiciled in another 


state. The power to tax in such a case 
was expressly denied in Wachovia Bank 
and Trust Co. v. Doughton, 272 U.S. 567. 
Although Justices Holmes, Brandeis and 
Stone apparently dissented in that case, 
expressing doubt as to whether the maj- 
ority opinion could be reconciled with 
Bullen v. Wisconsin, nothing was said in 
either of the cases under review to dis- 
credit or disapprove the Wachovia Bank 
case. 

But the recent decisions indicate that 
the Supreme Court as now constituted 
might uphold a death tax by the state of 
domicile of the donor of a power of ap- 
pointment upon the exercise of the power 
by another person domiciled in another 
state, on the ground that the law of the 
donor’s domicile must be resorted to in 
order to determine the validity of the 
exercise of the power (see Sewall v. Wil- 
mer, 132 Mass. 131; Matter of New York 


TRUSTS and ESTATES 


Life Insurance and Trust Co., 209 N. Y. 
585). The question remains whether if 
the trust assets were held in still an- 
other state that state also would have 
the power to tax, on the ground that the 
property had an actual situs there, even 
though such situs was not established by 
the voluntary act of the decedent. 


Applicability to Certain Living Trusts 


HERE is nothing in the recent deci- 

sions to indicate that they are ap- 
plicable to a situation where the decedent 
has created an inter vivos trust with a 
trustee in another state, without reserv- 
ing full control or power of disposition 
or an unfettered right to revoke, but 
where because of other rights reserved, 
such as the right to revoke with the con- 
sent of a beneficiary or the right to the 
income for life, such trusts may be sub- 
jected to death taxes on the death of the 
donor. Such transfers are complete at 
the time of the creation of the trust and 
cause nothing to pass from the dead to 
the living on the donor’s death  (Rein- 
ecke v. Northern Trust Co., 278 U. S. 
339; May v. Heiner, 281 U. S. 238), but 
they may be subjected to death taxes on 
the donor’s death as a necessary adjunct 
to the taxing power and in order to pre- 
vent tax avoidance (Helvering v. City 
Bank Farmers Trust Co., 296 U. S. 85; 
Helvering v. Bullard, 303 U. S. 297). 


In such cases it would seem that the 
right to tax should be limited to only one 
state. It is difficult to determine, how- 
ever, which of the two states, that of 
the donor’s domicile or that where the 
trust assets are held, would be permitted 
to impose the tax. 


It would seem that, since there is no 
transfer at death, there is nothing 
which gives jurisdiction to impose a 
death tax, as distinguished from a prop- 
erty tax, income tax or general excise 
tax, to the state where the trust assets 
are situated, and that since the right to 
impose a death tax in such cases is sus- 
tained solely as a necessary adjunct to 
the taxing power and to prevent tax 
avoidance, the power to tax must be as- 
cribed to the state of the donor’s domi- 
cile, because it would have had the right 
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to tax such property if the trust had not 
been created, and its taxes are being 
avoided by the creation of the trust. 

On the other hand, it may be reasoned 
from the views of both the majority and 
the minority in the two recent cases that 
once the completed transfer has been 
made, there is no “right”, “benefit” or 
“protection” which the state of domicile 
provides with respect to the trust prop- 
erty, and that since nothing passes on 
the donor’s death there is no privilege of 
transfer or disposition which is derived 
from the state of his domicile. It may 
be urged that since the trust assets are 
wholly within the jurisdiction of the 
state where held in trust and their dis- 
position is governed entirely by the 
terms of the instrument creating the 
trust, that state affords rights, benefits 
and protection which are a sufficient 
basis for the tax, and no resort is neces- 
sary for any purpose to the state of the 
donor’s domicile. 


Possible Results 


N the face of the recent kaleidoscopic 

changes in the law relating to the 
constitutional limits of the power to 
tax, any prediction as to the extent to 
which the reversal of trend indicated 
by the two cases under review eventual- 
ly may be carried would be rash indeed. 
However, the decisions of the Supreme 
Court to date furnish strong support for 
the following propositions: 

1. That the state of the decedent’s 
domicile may tax all intangibles, re- 
gardless of actual situs in another state. 


2. That the state of domicile of a 
debtor may not by reason of such domi- 
cile impose such tax on the death of 
the owner. 


3. That a state may tax intangibles 
owned by a non-resident decedent which 
have an actual situs within the state, and 
that intangibles may have an actual 
situs in any place where the paper evi- 
dences thereof are physically located 
with any degree of permanence, such as 
in a custodian or safekeeping account or 
possibly in a safe deposit box. 

4. That the state of incorporation may 
tax shares of stock owned by a nonresi- 
dent decedent. 
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5. That a state in which the major 
portion of a corporation’s property is 
situated and a major portion of its busi- 
ness carried on, without other facts giv- 
ing it jurisdiction, may not tax shares 
of the corporation’s stock. 


6. That if a completed transfer in 
trust is made reserving to the donor 
such rights or powers as to subject the 
trust assets to tax on the donor’s death, 
and the trust assets are held in a state 
other than that of the donor’s domicile, 
probably the state of domicile or pos- 
sibly the state where the trust assets 
are held may be permitted to impose the - 
tax, but probably not both. 


7. That where a transfer in trust is 
made by one other than the decedent 
giving powers to the decedent, the exer- 
cise or nonexercise of which renders the 
trust property taxable on the decedent’s. 
death, the trust assets may be taxed 
by the state of domicile of the donor of 
the power, and if the trust assets are 
held in another state, probably by such 
other state, but if the decedent donee 
of the power is domiciled in a different 
state, not by the state of his domicile. 


Extension of Reciprocity Legislation 
Desirable 


USINESS and financial interests 

cannot afford to sit idly by and 
await future developments. The situa- 
tion is fraught with sufficient potential- 
ities of danger to require an extension 
of the protection afforded by reciprocity 
statutes. Before the decisions in the 
Farmers Loan and Trust Company, Bald- 
win and First National Bank cases, 
statutes had been enacted in a number 
of states to remove the threat of multi- 
ple taxation of intangibles on conflicting 
theories. In general, such _ statutes 
limited the right of a state to impose 
death taxes, as to non-residents, to real 
property and tangible personal prop- 
erty held within the state, and left the 
taxation of intangible personal prop- 
erty entirely to the state of domicile of 
the decedent. Each statute was applic- 
able to estates of decedents domiciled 
in such other states as had enacted sim- 
ilar legislation. 
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Such reciprocal statutes are now in 
force in twenty-three states.2 Thirteen 
other states, including New York, have 
gone further by enacting statutes which 
restrict their death taxes on estates of 
all nonresidents to real property and 
tangible personal property situated 
within the state, irrespective of the tax- 
ing laws of the state of domicile.* In 
1938, New York adopted a new constitu- 
tion, one provision of which is designed 
to prohibit the enactment in that state 
of legislation taxing intangibles owned 


2. Arkansas, California, Georgia, Idaho, Illinois, 
Indiana, Iowa, Maryland, Michigan, Mississippi, 
Missouri, Nebraska, New Hampshire, New Mex- 
ico, North Dakota, Ohio, Oregon, Pennsylvania, 
South Carolina, Texas, West Virginia, Wis- 
consin, Wyoming. : 


. Colorado (except where intangibles not taxed 
by state of domicile), Connecticut, Delaware, 
Florida (except where decedent is nonresident 
of United States), Maine, Massachusetts, Nev- 
ada, New Jersey, New York, Rhode Island (ex- 
cept as to intangibles passing under power of 
appointment created by will of resident), Tenn- 
essee, Vermont, Virginia. 


by nonresident decedents which are also 
subject to tax in the states of their dom- 
icile (Art. XVI, Sec. 4).* 


Following the Supreme Court’s de- 
cisions in the Farmers Loan and Trust 
Company, Baldwin and First National 
Bank cases, several states which had en- 
acted reciprocal tax exemption laws re- 
pealed them, doubtless on the assump- 
tion that adequate protection against 
the danger of multiple taxation of in- 
tangibles might be found in the princi- 
ples of constitutional law laid down in 
those cases.5 Appropriate exemption 
statutes should be reenacted in those 
states and should also be enacted in all 
other states. 


4. The policy of the State of New York, embodied 
in its Constitution and laws, not to impose 
any form of taxes on intangibles of nonresi- 
dents of the State, was explained in a letter 
of Mark Graves, President of the New York 
State Tax Commission, dated June 16, 1939, 
which was printed widely in New York news- 
papers. [See Editorial in this issue.] 


. Of the states which now have statutes taxing 
intangibles in nonresident estates and no re- 
ciprocal exemption statutes, Alabama, North 
Carolina and Washington have repealed such 
exemption statutes formerly in effect. 


Savings and Profit-sharing Trusts 


Stockholders of Time Inc. have accepted 
a plan to create two voluntary savings and 
profit sharing trusts for the benefit of the 
company’s employees and a senior group 
profit sharing plan for executives, editors 
and key writers. 


One trust is for the benefit of employees 
earning under $5,200 annually, while the 
second is for those with earnings in excess 
of this amount, and employees may partici- 
pate by paying 5% of their salaries into the 
trust. They are then entitled to a pro rata 
contribution from the company, on the basis 
of the amount of their savings, if net profits 
rise above a certain figure. The trustees 
will, in the first instance, be officers or em- 
ployees of the company and funds will be 
invested in securities legal for trust funds. 


Contributions made by the company to the 
first crust will vary from 50c for each dollar 
of savings, if net profits are over $500,000, 
to $1.59 if they rise above $2,500,000. For 
the second trust, contributions start at 50c 
for profits over $1,000,000 and rise to $2.00 
if over $4,500,000. 





TRUSTS AND FHA-INSURED 
MORTGAGES 


JAMES B. WARDEN, VICE PRESIDENT AND 
TRUST OFFICER, FIRST NATIONAL BANK AT 
PITTSBURGH, PA. INSURED MORTGAGE 
PORTFOLIO, MAY 1939. 


NE finds some divergence of opinion 
among trust men in various parts of 
the country concerning the advisability of 
investing trust funds in mortgages insured 
by the Federal Housing Administration. 
Of course, the paramount concern in the 
minds of trust men in the investment of 
trust funds is the safety of the principal 
of the fund, and it may not be amiss at this 
point to mention several added precautions 
which we have effected to guarantee that 
there can be no doubt about the ultimate 
insurance of the mortgage and the issuance 
of debentures by the FHA in case of a de- 
fault. 

1. The trust department of the bank in 
each case secures a careful and conservative 
appraisal of the value of the property by 
an independent real-estate company. 

2. The trust department makes no loans 
on property located outside of the county in 
which the bank is located nor to individuals 
whose residence is beyond the borders of the 
county. 

3. Our department insists upon the title 
to the property being insured by one of the 
local title insurance companies, as we be- 
lieve this is the best method of assuring 
that a good and marketable title can be 
conveyed to the Federal Housing Adminis- 
trator in event of our application for deben- 
tures. As another reason, the title policy 
will facilitate the sale of the mortgage later 
if it should be necessary to sell it. 

4. We also insist upon a survey of the 
lot by a registered engineer, showing the 
house located thereon, so that there can be 
no question about encroachments in the 
event of foreclosure; otherwise, the title 
company excepts in its policy anything 
which a survey might show. 


5. On new construction, we also insist 
upon a bond to secure against mechanics’ 
liens, so that there can be no possibility of 
mechanics’ liens being entered which would 
be prior to our first mortgage. If this bond 
is not secured, the title companies will ex- 
cept mechanics’ liens in their title insur- 
ance policy. 

6. We are extremely careful in the selec- 
tion of risks and make a thorough investiga- - 
tion of the prospective borrower’s moral and 
financial responsibility. We also try to 
limit our FHA-insured loans to persons who 
are not likely to waste or destroy the 
premises, 


7. The mortgage is always made directly 
by the trust department and the proceeds 
disbursed directly from the trust fund, so 
that there can be no question later of self- 
dealing between departments of the bank. 


8. The mortgagee named is always the 
bank as trustee, naming the particular - 
trust, and is recorded in that way so that 
the county records reflect the exact trust 
account to which the mortgage has been al- 
located. 


Of course, the FHA-insured mortgage 
will not be adaptable to every trust ac- 
count; for instance, there is a question as 
to whether a long-term mortgage of this 
kind (say, a 20-year mortgage) should be 
placed in a trust which has only 10 years to 
run. If FHA-insured mortgages can be 
considered marketable securities (and of 
course they are readily marketable at pres- 
ent), I presume that there could be no ob- 
jection by anyone to such an investment. 


But mortgages ordinarily (at least up to 
the time of the enactment of the National 
Housing Act) have not been considered 
marketable and for that reason it would 
seem to be the better part of wisdom to 
place FHA-insured mortgages in trust ac- 
counts only where the mortgage is of a 
shorter maturity than the term of the trust, 
or where the term is indefinite. 
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Amortized Mortgage Advantageous 


One of the advantageous uses of an amor- 
tized mortgage is in the case of a trust 
fund which is to be paid to a beneficiary in 
regular monthly payments out of principal 
and income. The FHA-insured mortgage 
usually falls within the requirements of 
such a situation very well. We determine 
the amount which will be needed each month 
to comply with the payment called for by 
the trust and if possible arrange an ap- 
propriate amount of FHA-insured mort- 
gages so that the payments of principal and 
interest will approximate the needed month- 
ly payment to the beneficiary. This re- 
duces to a minimum the necessity of setting 
aside any portion of uninvested principal to 
take care of encroachments upon principal 
which the testator or the settlor may have 
directed the trustee to make, 

Where, however, the payments to the 
beneficiary include income only, there is 
then the problem of keeping invested the 
small payments of principal which are be- 
ing returned to the trust each month out 
of the mortgage payment. About the only 
way that trust institutions ever had of keep- 
ing every penny of principal always invested 
was when mortgage pools were permitted 
in which small amounts of principal could 
be thrown as they were received. 

Nowadays I imagine, small amounts of 
principal are not being invested so readily 
or so quickly as in the past, and if trust 
-funds are invested in mortgages insured by 
the Federal Housing Administration, the 
trust man is faced with the necessity of 
leaving these small accumulations uninvest- 
ed until sufficient moneys have been received 
in the trust to enable him to purchase Gov- 
ernment bonds in small denominations. 

However, I venture to say that the entire 
trust fund will produce a greater yield where 
FHA-insured mortgages are purchased and 
small amounts of principal are temporarily 
left uninvested and later converted into Gov- 
ernment bonds in small denominations, than 
where the fund is invested solely in United 
States Government securities in the first in- 
stance. 


Limit is Placed on Losses 


The problems of foreclosure costs and the 
wastage of the property by the owner dur- 
ing his occupancy similarly are not peculiar 
to FHA-insured mortgages and these possi- 
bilities of loss must be taken into considera- 
tion in every mortgage loan. However, 


since the Federal Housing Administration 
does not ordinarily issue debentures to cover 
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foreclosure costs and since undue wastage 
may result in additional expense to the 
mortgagee in order to comply with the re- 
quirements of the Federal Housing Admin- 
istration, they are very important factors 
in making an FHA-insured mortgage loan. 

Whereas in the ordinary mortgage it is 
conceivable (to understate considerably) 
that the trust may lose not only the fore- 
closure and wastage costs but also a por- 
tion of the principal and interest, as far as 
an FHA-insured mortgage is concerned the 
loss cannot exceed the foreclosure and 
wastage costs, all other things being equal. 
I understand that in some parts of the coun- 
try it is possible to obtain insurance from 
private sources against this risk of loss from 
foreclosure and wastage under FHA mort- 
gages. 

With the field of legal investments nar- 
rowing down through the impairment of 
credit in certain basic industries, corporate 
trustees have been hard put in recent years 
to find proper and safe investments, other 
than Government bonds, in which to invest 
trust funds. An alternative would seem to 
be to utilize FHA-insured mortgages as far 
as they may be available. 
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EQUITABLE JURISDICTION OF 
PROBATE COURTS AND FI- 
NALITY OF PROBATE DE- 
CREES 


YALE LAW JOURNAL, MAY 1939. 


ROMPTED by the desire to effectuate 

swift settlement of decedents’ estates 
and to insure certainty of title in the new 
owners of the estate property, constant ef- 
forts have been made to increase the finality 
afforded decrees of probate courts. Pro- 
bate courts have been labeled courts of 
record the judgments of which are entitled 
to presumptions of regularity and may not 
be collaterally attacked. In states recog- 
nizing probate in common form, statutes 
provide that after a limited period for con- 
test probate is forever final. 

While there has been a tendency, vary- 
ing in extent from state to state, to concen- 
trate in a single court the duties of pro- 
bating wills and the administration and set- 
tlement of decedents’ estates, this develop- 
ment in the great majority of states has not 
reached the point where general equitable 
jurisdiction has been granted the probate 
courts. Where, therefore, the probate court 
cannot render adequate relief, equity must 
be called upon to lend assistance. 
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In two analogous situations the equitable 
remedial device of the constructive trust has 
been generally. granted. Where a _ benefi- 
ciary under a will induces the gift by an 
express or implied parol promise to the de- 
cedent to effectuate a certain distribution 
of the property given, a trust is imposed if 
the promise is not performed, whether or 
not the contest period has passed. If these 
facts were raised on contest, the majority 
of probate courts, empowered only to ac- 
cept or reject wills, would be unable to ren- 
der requisite relief. 

Likewise, in the situation where probate 
of a prior will cannot be contested in the 
probate court, in spite of the testator’s at- 
tempt to make a later will, a constructive 
trust is generally imposed. Such a situa- 
tion would arise if the beneficiaries under 
the later will were unable to show sufficient 
interest to contest because of the destruc- 
tion of that will or because its execution was 
fraudulently prevented. Statutory declara- 
tions of the finality of probate are not en- 
forced and the concept of res judicata is not 
applied. 

The grant of equitable powers to the pro- 
bate courts would eradicate the present con- 
fusion. State probate practice is of two 
general types, the one found in those juris- 
dictions where probate matters are part of 
the business of the established courts, the 
other in those states where separate and 
independent courts are established. In the 
first category, the courts of fourteen juris- 
dictions have general equity powers, but, 
when acting as probate courts, they may 
employ those general powers in only three 
states. In the others, when equitable relief 
is necessary, a new action must be started, 
addressed to the same court sitting as an 
equity rather than a probate court, a pro- 
cedure which appears to be unnecessary and 
time-consuming. 

Similar variation exists in the states 
which have separate probate courts. Eight 
apparently allow the probate courts no 
equitable powers. Ten adhere to the vague 
abstraction that although the courts have 
no general equity jurisdiction, equitable 
principles may be applied. Only six states 
in this group expressly bestow plenary 
equity powers upon the probate courts. 


The removal of the disability of the pro- 
bate courts to render adequate relief in all 
situations makes possible the attainment of 
the goal underlying and inducing probate 
finality. All questions involved in the ad- 
ministration of an estate can be determined 
by the same court and a more expeditious 
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and convenient settlement can be achieved 
without the delays of filing new pleadings 
and awaiting trial of new and separate ac- 
tions. 

The feasibility of granting equitable jur- 
isdiction to all probate courts must not be 
considered solely from the litigant’s point 
of view. While the ideal system would ap- 
pear to be an independent court with com- 
petent judges and full powers, legal and 
equitable, the financial burden and limited 
geographical range of such courts may pre- 
vent their maintenance in localities of rela- 
tively small population where probate work 
is not great and is often administered by 
clerks and laymen. 

But even where independent courts are 
impractical, no reason appears for denying 
that court which adjudicates the legal ques- 
tions the power to determine in the same 
action the equitable issues. If such addi- 
tional work should crowd the dockets, it 
would probably indicate the need of that. 
community for a separate court. 
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ly, June 1939. 

A Question on Gifts to Charitable Cor- 
porations, by Alexander Lincoln—Virginia 
Law Review, May 1939. 

Attorneys’ Fees in the Surrogates’ Court 
(New York)—New York Law Journal, 
May 11 and 12, 1939. 


———— 9 


Trust Committeeman Elected Bank 
Director 


Ernest Stauffen, Jr., chairman of the 
Trust Committee of Manufacturers Trust 
Company has been elected a director of the 
bank. Mr. Stauffen has had wide business 
and banking experience and in addition to 
his new directorate he is a director of four- 
teen other corporations. 
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New Books 


Chapter X—Corporate Reorganiza- 
tion Under the Federal Statute 


LUTHER D. SWANSTROM, member of the Chi- 
cago Bar. The Foundation Press, Inc. 473 pp. 
$10. 


The author compares the provisions of 
the old Section 77B with those of the new 
Chapter X relative to corporate reorganiza- 
tions. He cites cases applicable under the 
former which he believes to be relevant 
in the interpretation of analogous provisions 
presently in force. The task appears to be 
ably carried out in these respects. The vol- 
ume is of considerable value to attorneys 
and others interested in this subject. 


a 


Bankers‘ Handbook of Bond Invest- 
ment 


JAMES W. WOOSTER, JR., of Lazard Freres & 
Co. Harper & Brothers. 249 pp. $3.00. 


Here is an analysis of existing investment 
problems designed to offer bankers prac- 
tical advice on their solution. The author 
sets up an investment program, discussing 
the various types of security. Rules and 
practices are discussed with a view to de- 
termining minimum safety standards while 
at the same time securing profitable return. 
Although directed primarily to the commer- 
cial banker, this volume should prove help- 
ful to all those engaged in investment 
analysis. 


a 


Capitalism in Crisis 


JAMES H. ROGERS. Yale 
$2.50. 208 pages. 


University Press. 


Among the factors to which Professor 
Rogers attributes the crisis in capitalism 
are: price rigidity, hoarding of business 
funds, uncontrolled budget surpluses and 
deficits, lack of cooperation between gov- 
ernment and business, fear of inflation, and 
economic nationalism. He concludes: “If 
totalitarianism comes to the United States, 
it will have as its avowed aims the re-es- 
tablishment of economic security and the 
elimination of present losses from the fail- 
ure to utilize effectively our economic re- 
sources. If, on the other hand, capitalism 
is to be preserved, it must accomplish to a 
reasonable degree the same ends.” 


Cases and Materials on the Law of 
Taxation 


ROBERT C. BROWN, Professor of Law, Indiana 
University. The Bobbs-Merrill Company. 738 pp. 


This work deals primarily with the funda- 
mental principles of the law of gift, income 
and death taxation, although attention is 
devoted also to other forms of taxes as 
well as to major procedural matters. 

The author has performed admirably in 
the collection of judicial authority in the 
field, but he has labored under the limita- 
tion inherent in this subject—the continual 
state of flux. Witness the recent Supreme 
Court decisions permitting double taxation 
of estates. It is this condition which has 
made the use of regularly issued supple- 
ments so valuable in keeping books up to 
date. Nevertheless, for the state of the 
law as of 1938, this volume serves a worthy 
purpose. 


ee 


How to Choose a Junior College 


WAYNE DAVIS. Harper and Brothers. 
249 pages. 


$2.50. 


In the first thirty-six pages of this book 
Mr. Davis presents the case for the Junior 
College in an interesting and logical man- 
ner. He discusses the differences between 
the curriculum of the Junior College and 
that of the four year College or University, 
and makes it clear that there are many 
students for whom the former may be the 
better choice. 

The remainder of the book takes the form 
of a directory. Brief descriptions are given 
of the policy, curriculum, tuition rates and 
number of students enrolled of 230 privately 
controlled Junior Colleges. This provides 
a bird’s-eye view of these institutions and 
would be a great help in making up a se- 
lected list for further investigation. 


o——_—___——- 


W. P. Folger, chief national bank exam- 
iner, has established a policy, at the direc- 
tion of Preston Delano, Comptroller of Cur- 
rency, of rotating district chief examiners 
and to summon them twice yearly to Wash- 
ington to exchange views. Such a policy, 
according to Comptroller Delano, would | 
broaden the experience of the officials and 
contribute to uniformity of examining prac- 
tice. 
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Che Booklet Shelf 


The following booklets have been se- 
lected as offering information of parti- 
cular interest to trust officers and estate 
attorneys. Write to Trusts and Estates 
for those desired. There is no obligation. 


Property Insuring—“The Trustee is Per- 
sonally Liable” is the title of a booklet is- 
sued by a prominent insurance company. 
This deals with the trustee’s duty of man- 
aging real estate and is based in large part 
on an article by A. Holt Roudebush, orig- 
inally published in Trust Companies Maga- 
zine. 


Accounting System—A system of records 
and accounts for trust estates is described 
in a bulletin issued by a house specializing 
in forms and systems. [Illustrations are also 
given of various standard forms which may 
be used in connection with the system de- 
scribed. 


Stock Reports—A financial service has 
compiled a thousand individual reports on 
preferred and common stocks of leading 
listed companies. These give the current 
outlook for each company, earnings and 
dividend prospects, charts on price range 
and trading volume, important income and 
balance sheet statistics, with definite buy- 


War and the Stock Exchange—In the be- 
lief that every manager of a securities port- 
folio is vitally interested in the possible ef- 
fects of the outbreak of war in Europe, an 
institutional investment house has prepared 
a booklet in which a brief analysis is made 
contrasting the present business and finan- 
cial situation with the conditions existing in 
1914, together with an estimate of the prob- 
able effects that would follow the outbreak 
of war today. 


Saving Time in an Office—A company 
specializing in office equipment points out 
that the problem in offices today is to handle 
all the work in regular hours with regular 
employees. They have, therefore, prepared 
a booklet whose purpose is to suggest indi- 
vidual spots where a desk to desk check 
might indicate unproductive operations that 
might be shortened or eliminated and where 
minutes or even hours might be saved by a 
careful analysis of present routines and 
operations. 


ing and selling advice. Sample reports on 
any six listed companies will be sent with 
the compliments of the publisher. 


Municipal Bond Factors—The investment 
merits of American municipal bonds are 
very fully described in a 74 page booklet 
issued by one of the leading municipal deal- 
ers. An analysis is given of the various 
factors influencing price range, security and 
marketability, making this a valuable guide 
on municipal securities. 


Guide to Government Issues—United 
States securities are reviewed in a 50 page 
booklet issued by a leading dealer in these 
issues. This contains a review of govern- 
ment agencies and financing operations, to- 
gether with investment yields and price re- 
cords of outstanding issues. Altogether . 
this provides a concise and complete record 
of government bonds. 


The Essentials of Trust Service—A bank 
advertising agency has prepared a booklet 
giving a concise five minute description of 
the essentials of trust service. This is de- 
signed to be read by employees in other 
parts of the bank and makes a few sugges- 
tions as to how they can help in obtaining 
new trust business. 


Fire Insurance Analysis—A line by line 
analysis of the standard fire insurance policy 
is made in a 22 page booklet issued by one 
of the leading fire insurance companies. 
Several related subjects are also discussed, 
such as the coinsurance clause, the valued 
policy law and the story of some of the or- 
ganizations connected with fire insurance. 


es Ol 


New Jersey Bankers Elect Hammond 


The New Jersey Bankers Association 
has elected the following officers: 

President—Joseph F. Hammond, presi- 
dent Citizens Trust Company, Paterson. He 
succeeds George Letterhouse, vice president 
and trust officer, Commercial Trust Com- 
pany of New Jersey, Jersey City; Vice 
president—H,. Douglas Davis, vice presi- 
dent, The Plainfield Trust Company, Plain- 
field, succeeding Mr. Hammond; Treasurer— 
Lee A. Chambliss, second vice president, 
Fidelity Union Trust Co., Newark, succeed- 
ing Mr. Davis. Secretary Armitt H. Coate 
was reappointed by the executive committee, 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. The case reports in the succeeding sec- 
tion are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsei, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—aAttorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Anderson, Williamson, Rugge & Coleman—Coun- 
sel New Jersey Bankers Association; Commercial Trust Company of New Jersey, 
Jersey City. 

NEW YORK: Joseph Trachtman—AMitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary Decisions 





Accounting—Court—Finality of Al- 
lowance of Account Even Where 
Improper Investments Were Made 
and Continued Subsequently 


Wisconsin—-Supreme Court 
Re West’s Estate, 284 N. W. 565. 


Testator died in 1926. His will estab- 
lished a trust, and the trustees thereunder 
filed their accounts annually, and in 1935 
petitioned the court for the allowance of all 
accounts so filed. Certain of the bene- 
ficiaries of the trust were minors, and the 
court appointed a guardian ad litem for 
them and proceeded to a hearing upon the 
petition pursuant to waiver of notice and 
consent signed by the guardian ad litem. 
No notice of the hearing was given to the 
minors themselves. At the close of the hear- 
ing the accounts up to March 31, 1935, were 
approved and allowed. Such approval was 
in fact erroneous, because the trustees had 
made certain investments which were not 
legal for trust funds, and had borrowed 
money without authority. 

In 1937 the trustees petitioned the court 
for allowance of their account from April 
1, 1935, to December 31, 1936, and by order 
entered in April, 1938, the County Court 
allowed this account also. Thereupon the 
minors appealed to the Supreme Court from 
the orders allowing both accounts. 


HELD: (1) The appeal from the order 
made in 1935 was taken too late, in view 
of the statute limiting the time for appeal 
to sixty days, subject to a discretionary 
power in the County Court to extend the 
appeal period to one year. The fact that 
the appellants are minors does not relieve 
them of the obligation to take their appeal 
within the time so limited. 

(2) The appointment of a guardian ad 
litem to represent the minors in the 1935 
proceeding, and such guardian’s appearance 
and waiver of notice, conferred full juris- 
diction upon the County Court to hear and 
allow the accounts as against the minors. 
While it is not proper for a guardian ad 


litem to enter upon such a hearing without 
taking the time to examine the accounts 
and study the legal questions involved, his 
failure in that regard does not affect the 
jurisdiction of the court. Therefore, the 
order of 1935 is res adjudicata as to the 
accounts up to that time, and the question 
of the legality of the trustees’ investments 
made prior to such order cannot now be 
re-opened. 

(3) The fact that the trustees gave re- 
newal notes after April 1, 1935, covering 
the improper borrowings which the County 
Court had approved in its 1935 order, does 
not re-establish liability on the part of the 
trustees for such borrowings. 

(4) The fact that the trustees have con- 
tinued to hold, ever since the entry of the 
1935 order, certain corporate stocks which 
were not a legal investment for trust funds, 
imposes no liability upon the trustees, in 
view of the trial court’s finding, supported 
by the evidence, that the depressed state of 
the market has justified the trustees in re- 
fraining from sale; that the assets so held 
may come back and have a good market; 
and that it would have been detrimental 
to the trust to have sold them at any time 
since the 1935 account was approved. 


———_9 


Accounting—Court—Laches and Ac- 
quiescence of Beneficiary Bar to 
Questioning of Trustee’s Invest- 
ments 


Wisconsin—Supreme Court 
Re Schlicht’s Estate, 285 N. W. 730. 


Appellant was the sole beneficiary under 
his father’s will, which was probated in 
1914. By the terms of the will, the estate 
was to be held in trust until appellant 
reached the age of 30, and then delivered 
to him. The trustee, which was a state 
bank, filed an account each year, but no 
proceedings were had for the approval of 
such accounts. The appellant, upon reach- 
ing the age of 30 in 1932, accepted from the 
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trustee the assets then comprising the trust 
estate, and gave a receipt and release 
therefor, but no steps were taken for the 
filing or allowance of a final account. 

Among the securities delivered to him 
was a mortgage, which he subsequently 
foreclosed and bought in the premises. In 
1938 he obtained from the court an order 
upon the trustee to show cause why it 
should not file a final account; and upon 
the filing of such account he moved for an 
order holding the trustee liable for certain 
investments alleged to have been improper- 
ly made in the years 1926 to 1931. 

After a hearing, the trial court made 
findings to the effect that the questioned 
securities had been listed in all the ac- 
counts filed subsequent to their purchase, 
and that copies of the accounts had been 
furnished to appellant each year; that ap- 
pellant was a well-educated person and that 
he learned of his legal rights as early as 
1934 or 1935 but took no steps to enforce 
them until 1938; and that the bank officer 
with whom he dealt in the 1932 settlement 
had died in 1933. Upon these facts the 
trial court held that the appellant’s laches 
and acquiescence barred him from ques- 
tioning the legality of the trustee’s invest- 
ments. 


HELD: The conclusion of the trial 
court was fully warranted by the facts 
found. Appellant’s retention of the assets 
delivered to him by the trustee, and his 
act of foreclosing the mortgage which the 
trustee had delivered to him, constituted a 
ratification of the improper investments. 
The fact that the trust officer with whom 
he dealt has since died is a further circum- 
stance making it inequitable that the 
trustee’s accounts should now be question- 
ed. 


“The length of time necessary to bar the 
beneficiary from holding the trustee liable 
for breach of trust depends upon the cir- 
cumstances. In the absence of special cir- 
cumstances the beneficiary is barred if the 
period of the statute of limitations applica- 
ble to actions at law in analogous situations 
has run.” Restatement of Trusts, Section 
219 (1) (b). 


—$—_oj—_____ 


George C. Riechmann, assistant auditor, 
St. Louis Union Trust Company, St. Louis, 
recently addressed a meeting in St. Louis 
of the Conference of Bank Auditors & 
Comptrollers on Audit and Control of Trust 
Income and Trust Assets. 
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Compensation — Fees of Executors 
and Attorneys on Property Not 
Taken Into Possession of Executor 
—Compensation of Accountant 


California—District Court of Appeal 


Estate of Boggs, 97 Cal. App. Dec. 574. (May 24, 
1939.) 


Decedent Boggs owned stock and real 
estate valued at $443,000. The stock was 
pledged to, and a trust deed on the real 
estate was held by, Farmers and Merchants 
National Bank to secure $500,000 indebted- 
ness. Bank was collecting rents from real 
estate. Only property actually coming into 
hands of executrix was $3000. From order 
allowing executrix and attorney $1,000 each 
on account of fees, creditors of estate ap- 
pealed. Order reversed. 

HELD: Though under Probate Code 
Section 600 executor must include in in- 
ventory all estate which has come to his 
possession or knowledge, he is chargeable 
under Section 920 only with estate coming 
into his possession, and its income, issue and 
profits. Commissions are based on estate 
accounted for by executor. Only estate ac- 
counted for is that taken into possession 
and fees are limited to value of such prop- 
erty. 

Under Section 900 Probate Code, allowing 
executor all necessary expense in care, man- 
agement and settlement of estate, $250 was 
properly allowed to be paid to accountant 
and tax counsel for services in preparing 
account and tax returns. 


en 


Corporate Trust— Agency—Securities 
Deposited With State Auditor Not 
Available For Protection of Debts 
Owing to Principal by Corporate 
Fiduciary as Agent 


Illinois—Supreme Court 
People v. Chicago Bank of Commerce, 371 IIl. 396. 


Bank was designated depositary, paying 
agent, registrar and withholding agent un- 
der provisions of trust deed to Herman S. 
Strauss, trustee, conveying certain prop- 
erty as security for a loan. Strauss had 
the power to appoint and remove such 
agents. At the time of the appointment of 
a receiver for the Bank, the latter had on 
hand $107,900.90 which it had collected as 
depositary, paying agent, registrar and 
withholding agent and had not yet disbursed 
to persons entitled thereto. Action was 
brought to enforce the claim against securi- 
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ties in the hands of the Auditor of Public 
Accounts of Illinois under the Trust Com- 
pany Act. 

The receiver claimed that the Bank was 
not appointed by deed and that by the ap- 
pointment of Bank it only assumed the same 
obligations and liabilities that the beneficia- 
ries could assert against Strauss Brothers 
Investment Company, former agent, which 
was not qualified under the Act, and that 
the deposit was merely a special deposit. 
The Trial Court allowed a preferred claim 
against the assets of the Bank and also 
decreed that claimant was entitled to the 
security of the fund deposited with the Aud- 
itor under the Trust Company Act. The 
judgment of the Trial Court was reversed 
by the Appellate Court. 

HELD: The statute by implication ex- 
cludes from participation in the funds or 
securities deposited with the Auditor any- 
one not claiming under a trust created by 
deed or will, i.e., an express trust. The in- 
strument of deposit here did not constitute 
an express trust. The judgment of the Ap- 
pellate Court in holding appellant was not 
entitled to a lien against the assets in the 
hands of the Auditor belonging to the Bank 
was correct. 


a 


Distribution—Election by Wife—Ef- 
fect on Property Owned by Hus- 
band and Wife as Joint Tenants 


California—District Court of Appeal 


Security-First National Bank v. Stack, 97 Cal. 
App. Dec. 457, (May 9, 1939). 


Stack’s Will declared all property in 
which he had interest or which stood in 
name of himself and wife was community 
property and that it was his intention to 
dispose of his separate property and entire 
community estate. Wife signed waiver at- 
tached to Will, stating she elected to accept 
its provisions and waived claim to her share 
of community property and all other claims 
that she might have upon property disposed 
of by the Will, including community prop- 
erty thereafter to be acquired. 

After Stack’s death, wife claimed certain 
securities as surviving joint tenant, because 
of fact securities had been purchased with 
funds drawn from joint bank account. In 
this suit by Stack’s executor to recover these 
securities, decree holding executor entitled 
to property acquired prior to date of exe- 
cution of Will and waiver, but wife the 
owner of securities purchased from joint 
bank account subsequent to that date, re- 
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versed on plaintiff’s appeal and affirmed on 
defendant’s. 

HELD: Will and attached waiver con- 
stituted agreement that all property was 
community and therefore no joint tenancy 
existed at husband’s death. 

NOTE: In Estate of Harris, 169 Cal. 
725, it was held that property purchased 
with funds derived from joint tenancy bank 
account became joint property. Stack case 
qualifies that doctrine to extent of holding 
shat it must yield where a contrary intent 
is shown. This intent is found to be evi- 
denced by Will and attached waiver. Se- 
curities in present case were stocks stand- 
ing in decedent’s name or were bonds pay- 
able to bearer. None stood in names of 
husband and wife as joint tenants. 


ee 


Distribution—Trust Held Created In 
View of Settlor’s “Request”—Trus- 
tee Removed for Failure to Recog- ° 
nize Trust 


Kentucky—Supreme Court 
Newland v. McNeill, 277 Ky. 245. 


The settlor, during her lifetime, caused 
shares of bank stock to be transferred into 
the name of Newland, and the certificates 
were deposited in the settlor’s safety box 
with a note in her handwriting reciting the 
fact of the transfer and stating that she 
wanted Newland “to take care of my broth- 
er, George McNeill, and be good to him as 
long as he lives, if he should die first then 
I want my nephew, William Newland to take 
charge of what there may be of the income 
and sell all the stock and look after brother 
George.” 

On the death of the settlor, a letter which 
had been written by her to her sister was 
admitted to probate as a will, and in that 
letter it was recited that the settlor had 
requested Newland “to take care of George 
in sickness or trouble and help him as long 
as he lives.” Newland received the certifi- 
cates representing the shares of bank stock, 
but refused to recognize any duty as trus- 
tee for George McNeill. George McNeill, 
the brother of the settlor, had been-depen- 
dent upon her for his support for a number 
of years. 

The action was brought by George 
McNeill to establish a trust in the bank 
stock and to have Newland removed as 
trustee and to require a settlement of all 
property received by him. It was contend- 
ed by Newland that the stock was a gift 
to him unimpressed with any trust. 
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HELD: ‘That the memorandum left with 
the stock certificates, and the letter which 
was probated as a will, each, clearly demon- 
strate that it was the settlor’s intention to 
impress the shares of stock with a trust in 
favor of her brother; that although the lan- 
guage used in the writings might be con- 
sidered precatory under some circumstances, 
it was mandatory upon the fiduciary, and 
that Newland should be removed as trus- 
tee and be required to settle his accounts. 


a 


Distribution — When Creditor May 
Reach Interest of Trust Beneficiary 


Iowa—Supreme Court 


Standard Chemical Co. v. Weed, 285 N. W. 175, 
April 4, 1939. 


Testator left property to one Carson in 
trust for testator’s son John Weed for life, 
the principal to be divided among desig- 
nated persons at John’s death, the income in 
the meantime being payable to John, year- 
ly or oftener. An action in equity was 
brought to subject the trust res to satisfac- 
tion of a judgment against John Weed. 

HELD: If income is to be applied to a 
cestui at the trustee’s discretion, or to be 
so applied that there is no debt due from 
the trustee to the cestui, there is a spend- 
thrift. trust and the creditor’s may not ap- 
propriate the cestui’s interest. 

In this case the testator did not create a 
spendthrift trust, but gave a vested inter- 
est in the trust to John Weed. The net in- 
come during the life of John Weed was prop- 
erly subjected to payment of the judgment. 

a (0 


Distribution—Whether Annuity or 
Only Right to Income Created— 
When Payable 


California—District Court of Appeal 


Estate of Watson, 97 Cal. App. Dec. 462. 
10, 1939.) 


(May 


Testatrix bequeathed residue to Trustee 
with directions to pay net income to her 
brother, William, for life, with remainder 
over at his death and provided he should 
have at least $200. per month, authorizing 
Trustee to use from principal such sums as 
might be necessary, in addition to income, 
to make up that amount. William survived 
testatrix but died prior to distribution of 
her estate. In this proceeding to construe 
will, William’s administratrix contended 
provisions for William’s benefit constituted 
annuity or legacy for maintenance (Prob. 
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Code Sec. 162), payments (or interest) on 
which would begin at testatrix’ death. From 
decree holding William’s estate had no in- 
terest in residue of his sister’s estate, Wil- 
liam’s administratrix appeals. 

HELD: Bequest to William not annuity 
because payable only from income from 
residue of estate; income from residue not 
determinable or distributable until after 
distribution of residue to Trustee, who was 
to make the payments. 


en 


Life Tenant and Remainderman — 
Dividend Payable 
Stock is Corpus 


in Preferred 


Illinois—Appellate Court 
Burns v. Hines, 298 Ill. App. 563. 


The facts in this case are rather involved 
but the only question therein decided which 
the editor believes to be of special interest 
here is with respect to a dividend declared 
in preferred stock. It became important to 
determine whether or not the preferred 
stock was principal or income. The defen- 
dants asked that the Massachusetts rule 
which theretofore obtained in Illinois not be 
considered as the law in Illinois at this time 
because of the case of Koshland v. Helver- 
ing, 298 U.S. 441, which decided that a com- 
mon stock dividend declared on preferred 
stock was income and subject to taxation as 
income under the 16th amendment to the 
Federal Constitution. 

HELD: While there is no case decided by 
the courts in Illinois, wherein it has been 
held that a preferred stock dividend paid 
on common stock is income, nevertheless, 
the preferred stock so received was part of 
the corpus and was not income. 


ee 


Living Trusts—Settlor Held Sole 
Beneficiary, With Power to Revoke 
or Modify Trust 


Illinois—Appellate Court 
May v. Marx, 300 Ill. App. 144, 20 N. E. 2d 821. 


A trust provided that trustees were to 
manage and invest trust property and pay 
$3,000 per year to settlor out of income. 
The trust was to continue for twenty-five 
years if settlor lived so long. Upon set- 
tlor’s death the trust was to be dissolved 
and the property “shall descend to my heirs 
as the law provides.” Later the settlor at- 
tempted to modify the earlier agreement 
and empowered the trustees to pay all or 
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any part of the income accumulated in ex- 
cess of the $3,000 annuity. 

The trustees sought construction of the 
two instruments. The principal question 
involved and of interest here was whether 
the words “my heirs as the law provides” 
were words of purchase and not of limita- 
tion and created a contingent remainder in 
the settlor’s heirs. If so, the original in- 
strument was not legally modified by the 
supplementary instrument. 


HELD: The quoted words were words 
of limitation and not of purchase and they 
created no remainder interests, contingent 
or otherwise, in any of the presumptive 
heirs, and the settlor was the sole beneficiary 
of the trust. As such, she had the power 
at any time to revoke or modify without the 
consent of any other person. 

Qe 
Taxation—FEstate and Inheritance— 

Supreme Court Permits Double 

Taxation by State of Domicile and 

State of Situs of Intangibles 


United States—Supreme Court 


John C. Curry, Geo. F. McCanless, 
May 29, 1929. 


et al. v. 


This case was reported in the state court 
in August 1938 Trust Companies, page 253. 
The opinion of the United States Supreme 


Court is analyzed in this issue, page 673. 
0 


Taxation — Estate — Supreme Court 
Permits Two States to Tax Same 
Transfer—Situs and Domicile 


United States—Supreme Court 
Graves v. Elliott, May 29, 1939. 


This case was reported in the state court 
in May 1937 Trust Companies, page 644. 
The opinion of the Supreme Court is anal- 
yzed in the article beginning on page 673 
of this issue. 

0 

In a recent decision by the Supreme 
Court of the United States (United States 
v. Marxen, 59 S. Ct. 811), it was held that 
a claim by the Federal Housing Admin- 
istrator was not entitled to a preference in 
a bankruptcy case. The Court declared 
that such a claim was not a “debt due to 
the United States” within the meaning of 
the statute declaring such debts shall be 
satisfied first. The decision may be ap- 
plicable to insolvent decedent’s estates. The 
time element was an important factor in 
this case and the decision should be read 
carefully to determine its significance. 


Actuarial Calculations 


For Estate & Inheritance Taxes 


S. H. & Lee J. Wolfe 


Consulting Actuaries, Auditors & Accountants 
116 JOHN STREET, NEW YORK, N. Y. 


“Lee J. Wolfe, C.P.A., F.S.S., F.C.A.S. 
“Wm. M. Corcoran, F.A.S., F.C.A.S., A.A.1.A. 
Jos. Linder, F.C.A.S., A.A.S. 
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Taxation — General — Constitution- 
ality of Statute Classifying Shares 
of Stock as “Evidence of Debt”’ 


Kansas—Supreme Court 
Hunt v. Eddy, 150 Kan. 1. 


Original proceeding in mandamus to com-. 
pel the county assessor of Shawnee county 
to tax according to the intangible rate five 
shares of common stock of the American 
Telephone Company owned and listed for 
taxation by plaintiff, rather than according 
to the ad valorem rate applied by the de- 
fendant. 


The principal purpose of the mandamus 
proceeding was to test the constitutionality 
of Senate bill No. 227, enacted during the 
1939 legislative session. The constitutional 
amendment of 1924, contained in section, 
article 11, provides: 


“The legislature shall provide for a uniform 
and equal rate of assessment and taxation, ex- 
cept that mineral products, money, mortgages, 
notes and other evidence of debt may be classified 
and taxed uniformly as to class as the legisla- 
ture shall provide.***” 


Senate bill No. 227 reads: 


“Section 1. Section 79-3108 of the General 
Statutes of 1935 is hereby amended to read as 
follows: Sec. 79-3108. That for the purpose of 
taxation the term ‘money’ shall mean and include 
gold and silver coin, United States treasury notes 
and other forms of currency in common use. The 
term ‘notes and other evidences of debt’ shall in- 
clude and mean certificates evidencing shares of 
stock otherwise taxable to the owner or holder, 
notes bonds debentures, claims secured by deed, 
liquidated claims and demands for money, and all 
written instruments, contracts or other writings 
evidencing, calling for, fixing or showing a fixed 
obligation, determined or determinable, at present 
or in the future, in favor of the holder thereof.” 


The only change is the addition of the 
italicized portion. 
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Before the amendment of 1924 above re- 
ferred to all property was taxed at a uni- 
form and equal rate of assessment and tax- 
ation. By adding the exception, it was 
generally thought by the framers and 
adopters that all intangibles could be class- 
ified by the legislature and in fact both the 
1925 and 1927 legislatures enacted laws 
which made “foreign stocks” taxable at the 
intangible rate although it is to be noted 
that the 1924 amendment only mentioned 
“evidences of debt.” The 1927 law was re- 
pealed March 8, 1930. 


Because trusts were being established 
outside the state and foreign stocks were 
not being turned in for taxation (because 
of the high ad valorem rate which varied in 
each county) the legislature again by Sen- 
ate bill No. 227 included “foreign stocks” 
on the intangible rate. 


The Court thus stated the question: 

“Does the constitution clearly prohibit the clas- 
sification of shares of stock for taxing purposes? 
If it does that ends this lawsuit. If it does not 
clearly prohibit such classification then is Senate 
bill No. 227 fatally defective by reason of the 
fact it classifies ‘shares of stock otherwise tax- 
able to the owner or holder,’ as ‘evidence of 
debt?’ ”’ 


HELD: Writ allowed. The state con- 
stitution limits rather than confers powers, 
with the result that the legislative will can- 
not be defeated unless clearly prohibited by 
the constitution; courts do not strike down 
legislative enactments on the mere ground 
they fail to conform with a strictly legal- 
istic definition or technically correct in- 
terpretation of constitutional provisions; 
the test is rather whether the legislation 
conforms with the common understanding 
of the masses at the time they adopted 
such provisions and the presumption is in 
favor of the natural and popular meaning 
in which the words were understood by the 
adopters. 


The court further held that viewed in the 
light of circumstances attending the fram- 
ing and adoption of the 1924 constitutional 
amendment, and giving to its terms the 
meaning which the framers and adopters 
probably gave them, it cannot be said, be- 
yond substantial doubt, that they under- 
stood the amendment prohibited, for taxing 
purposes, the classification of intangibles 
or that it prohibited the classification of 
a share of stock as an evidence of debt. 

NOTE: From the trust companies’ 
point of view, the decision is salutary be- 
cause as executors it is necessary for them 
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to return all stocks even though the indi- 
vidual while living did not return them. It 
should also be an advantage in the estab- 
lishment of living trusts. Heretofore it is 
assumed that the reason more living trusts 
were not established was because settlors 
knew that trust companies would return the 
stock for taxation while perhaps they them- 
selves did not. 

(Edit. note: Mr. Casey was of counsel 
for the plaintiff in this proceeding.) 


a 


Taxation — Inheritance — Powers of 
Appointment 


California—District Court of Appeal 


Estate of Elston, 97 Cal. App. Dec. 498. 
15, 1939.) 


(May 


Elston’s will, after giving certain leg- 
acies, gave 10% of personal property to 
Wyckoff and appointed him executor, “he 
to handle the residue of estate, if any, for 
the benefit of my relatives most in need.” 
A codicil amplified this, conferred powers 
on Wyckoff as trustee and provided that he 
“shall among my heirs determine those who 
in view of their circumstances and condi- 
tions in life are in need and distribute the 
trust property income and principal in pro- 
portion to such need,” giving him apparent- 
ly an absolute discretion to determined bene- 
ficiaries and in terms vesting him with pow- 
er of appointment to make distribution. 

Lower court, in fixing inheritance tax, 
assessed against Wyckoff personally the 
trust fund and the gift made to him under 
the will. Wyckoff appealed, contending 
trust fund should have been assessed against 
the twenty-five heirs of decedent on highest 
possible contingency. This contention re- 
jected but decree modified to tax separately 
the personal gift and the trust fund. Court 
regards power conferred on Wyckoff as spe- 
cial power in trust and as coming within 
power of appointment provisions of 1935 
Inheritance Tax Act taxing gifts of powers 
of appointment upon death of donor of 
power as a taxable transfer of the subject 
matter of the power. 


NOTE: Case is similar to Estate of 
Davis, 138 Cal. App. (2d) 64, which court 
cites. Seems doubtful whether, strictly 
speaking, this case involves any question 
of power of appointment, or a gift in trust 
with discretion conferred on trustee to de- 
termine identity of and make distribution 
to beneficiaries. In substance, it was a 
gift to the heirs through medium of trustee. 
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Unlike power of appointment involved in 
Estate of Sloan, 7 Cal. App. (2d) 319, it 
was an exclusive power, that is, donee could 
choose among heirs and exclude some. On 
point that this case involved discretionary 
trust and not, strictly speaking, power of 
appointment, see Restatement, Property, 
Sec. 441 1; 1 Bogert on Trusts and Trus- 
tees Sec. 226. 


———— 


Taxation—Inheritance—Statute Tax- 
ing One-Half Interest of Deceased 
Joint Tenant Constitutional 


Kentucky—Supreme Court 
DuBois Adm’r v. Shannon, 275 Ky. 516. 


Certain securities were owned by father 
and son as joint tenants with right of sur- 
vivorship. Upon the death of the father, 
the State assessed an inheritance tax upon 
the value of the one-half interest owned in 
the securities by the father prior to his 
death. Tax was paid under protest and the 
action brought to recover the tax on the 
ground it had been illegally assessed. 

By express statutory provision (Sections 
4281la-1, et seq., Carroll’s Kentucky Stat- 
utes), a tax is assessable against the sur- 
viving tenant based on the value of the un- 
divided one-half interest in the property 
owned by the other joint tenant prior to his 
death. It was the contention of the tax- 
payer that the interest of the deceased joint 
tenant passed by operation of law, and not 
as the result of a transfer by will or inheri- 
tance, and the Legislature was without 
power to impose a tax upon the interest so 
passing to the taxpayer by operation of 
law. 

HELD: That no provision of the Ken- 
tucky Constitution prohibited the levying of 
a tax on the value of the property acquired 
by the surviving joint tenant; and that 
whether the tax be called a succession tax 
or not, it was within the power of the Leg- 
islature to provide by statute that the trans- 
fer of the property should be subject to tax. 


——_$_———— 


Wills—Probate—Will Cannot Be Re- 
voked by Implication—Must Be Re- 
voked by Methoa Prescribed in 
Statute 


Illinois—Supreme Court 
Gartin v. Gartin, 371 Ill. 418. 


Charles and Gladys Gartin were married 
in 1915 and lived together as husband and 
wife until 1935. No children were born to 


787 


them. On May 13, 1935, Gladys filed a bill 
for divorce against Charles, and one year 
later was granted a decree. One month af- 
ter the divorce Charles died and in June 
1936, Gladys sought to probate his will, 
which had been executed in 1929. The will 
was admitted to probate. A complaint to 
set aside the will was brought by the mother 
and sister of Charles, and the Trial Court 
held that the will was revoked by implica- 
tion of law and ordered the will set aside, 
which order was affirmed by the Appellate 
Court (296 Ill. App. 330). [Reported in 
September 1938 Trust Companies, page 
381.] 


HELD: Despite dicta in earlier cases to 
the contrary, the Court held that revocation 
of a will may be accomplished only by one 
of the methods set forth in the Statutes. 
Since the will was not revoked by one of the 
statutory methods prescribed, the decrees 
of the Circuit and Appellate Courts are re- 
versed. 


a 


Bequest to Youth—1939 Model 


This generation leaves you a Pandora’s 
box of evil problems. We bequeath you a 
distorted economy. We bequeath you debt 
—a public debt that has grown to more than 
$60 billion today, of which your individual 
share is approximately $500. 


We bequeath you a Government grown 
from a small establishment performing the 
normal functions of Government among a 
free people to a bureaucratic system now 
employing more than 4,000,000 and delving 
into every phase of our national activity. 


We leave you strange economic theories, 
unknown to our forebears. Among them: 
The less we produce the more we have; the 
less we work the more we earn; the more 
we spend the more we save. 


Further, we bequeath to youth today tar- 
nished citizenship, atrophied by disuse, a 
sovereignty abdicated. Instead of leaving 
to youth the savings of a nation rich beyond 
Midas’ dream, we leave eroded soil, denuded 
forests, and waste on every hand. 


Worst of all these legacies which youth 
today will inherit are class consciousness 
and prejudice, a withered self-reliance, and 
a disrespect for ‘the promises men live by.’ ” 


From Emory University Commencement address 
by ROBERT STRICKLAND, President, Trust 
Company of Georgia. 











An ITEM payable in Spokane 
was mailed to us by an up-state 
correspondent Saturday afternoon. 


This item, if handled in the usual 
manner, would have been received 
and forwarded by us Monday. 


But through continuous operation, 
direct connections and the use of 
air mail, presentation was made in 
Spokane on Monday—to the amaze- 
ment and great satisfaction of our 
endorser. 


Let us help you with your collection 
problems. 
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